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“BLACK BEAUTY”... A COMPLETE CORPORATE OUTFIT 


in our SPACE SAVER "ALL-IN-ONE" BOOK 
and SLIP CASE 










MINUTES > 
AND BY-LAWS 





As described and _ illustrated 
with 50 sheets for Minutes and 
By-Laws 


BLACK BEAUTY No. 80 1 8 


POCKET SEAL 
IN ZIPPER VINYL ® 
POUCH 


BLACK BEAUTY No. 70 s] 7 





Same outfit but with Printed 
Minutes and By-Laws 
20 CERTIFICATES 


BOUND WITH STUBS > 
IN SINGLE SECTION 


® Additional Certificates 12 cents each. 


All items fit inside a rich, black vinyl 
CORPORATE RECORD BOOK; words 
“Corporate Records” and the border are stamped in 

gold on cover; Corporate name printed on gold insert 


that slips into built-in acetate recess on spine of book. 
Outfit then slips into a black vinyl Slip Case. 





zg ALL ORDERS SHIPPED WITHIN 24 HOURS: Specially printed certificates require more time 





“THE SYNDICATE”... 


The only “ALL-IN-ONE” slot punched Rod Book outfit 


CORPORATE RECORD BOOK (illustrated) —————> 
@ square, rod style posts @ extra large capacity 
@ corporate name printed on gold insert that slides 
into built-in acetate holder on spine of book 
@ Contains—20 Certificates, Minute and By-law sheets, 
Stock Transfer sheets, celluloid tab Index .. . and 


\ 


POCKET SEAL—in our unique zipper, black vinyl pouch 
that snaps into recess inside of book's cover 


CUT-AWAY SHOWS 
HOW POCKET SEAL 
POUCH SNAPS INTO 
§ A RECESS INSIDE 
“THE SYNDICATE" No.90 °26 COVER ~ — BOOK 


SLIP CASE—black vinyl—entire outfit slips into it 


As described and illustrated, bound in CLOSES NORMALLY 
black cloth, red back and corners; 


50 blank Minute and By-Law sheets. 


“THE SYNDICATE" No. 95 21 


With printed Minutes and By-Laws. 





@ Additional Certificates 12 cents each. 





More than 1 Class of Stock — Preferences — Special Clauses 





WHEN ORDERING 
(Postage prepaid if remittance is sent with order) 


Preferences, Designations, Clauses, etc., under 200 words, printed on face of Print Corporate Name exactly as on Certificate of Incorporation. Give 
certificates—40 Certificates, 1 or 2 classes of stock—certificates evenly divided STATE and YEAR of incorporation; No. of shares ......... Par 
among classes unless otherwise specified. Add $1.50 for each additional group Value $...... Capital Stock $......... It stock is without par 
of 100 words or fraction thereof. value specify total amount of Shares ...... Is stock Full Paid and 

a ‘ Non-assessable?.... tifi i President and...... ? 
(Send Copy of Certificate of Incorporation) Add to price............. $12.00 vcs ere : 
Additional certificates 12¢ ea. Each addit. class of stock recited.......$ 2.00 Ask for catalog of outfits... $15.» 








43 Park Place 


~ 


New York 7, N. Y. 




































VOLUME 47 
No. 3 













to Members, 


both old and new addresse: 


Bar Aanoctaanen, 1155 
illinois. 








American 


Association 


JOURNAL 


Tes Assmecan Ban Assocectent Demeees: 06 wees EC a Fi wincincn ccc sith ieee nnn dentine ctdensnctbescsiienesvcancecttinebendadaeedll 
monthly by the American Bar Association at 1155 East 
60th Street, Chicago 37, Illinois. 

Second class postage paid at Chica 0, Illinois. 

Price per c Sots to Members, 

$b. to Students in Law Schools, $3.00; to 
— of the American Law Student Association, 
$1 


Changes of address must reach the Journat office five 
weeks in advance of the mowed issue date. Be sure to give 


Sopyright© | 1961 by the A Ammugces Bar ASSOCIATION. 
Postmaster: Send notices by Form 3579 to AMERICAN 
East 60th Street, Chicago 37, 


March, 196l 





Table of Contents 


|g ge eR RRS Sha Ure es a 227 
Whereis col Gham anaes iin sissies iecssciiedcinnncepse es eae ee 228 


American Bar Association—Scope, Objectives, Qualifications for Membership.......- 229 
TI TN oo in ccisitcisececacipss nncsin-woscsiaryiiapintinaaenacopiicloniceubienetianaces isdn eiceipacmeniaatsiuges alieliads 246 
The Electoral Process and the Power of the States. .............---.--.---------------0--0-----eneee 251 
Donald M. Wilkinson, Jr. 


LETT OD TS 256 
Daphne Robert Leeds 


Tiew: Compaen Waren bemmncsen: Wenn oer nana nei ewnscn cect neseticeernsccectbesuctaeed 259 


W. Barton Leach 


Fiaw Reewesnipmeey Trteiin. Cw lati asa in nn onc cw ssencdetiieneccaceseneeneniicemnesaiinnnnt 260 


Nicholas R. Doman 
Ress Geemy Comten? Ammewmeemneitt .< «2. <.<..cccccccicececescccwnscenrccncecasensavenstssseeseuall 264 


The Taxpayer Under Fraud —— Rents for 
ey EE PRN Sun ence 
Paul P. Lipton 


Federal Administrative Law in the Decade of the Sixties..............................-....--- 269 
Earl W. Kintner 


III, oecccccectihtescicyicnncdnscocccscsntscsnbuanerncedsunbcndeecaceuhinnbebinetadionssaamsiieian 274 


The Politico-Legal Needs of Space Exploration.._............ nnn en nnn nn ee ee 275 
Philip B. Yeager 


Private Communications with Administrative Agencies Should Be Prohibited__..__.. 278 
Richard N. Ivins 


TES AOE RIE A PO TO TS RIT SLE NN Fo EE 279 
Bai Minne OE Wiam Uaiay Baty anna cece nn cniscesecincncesnntisipceesitennncebenemiindiamamenal 280 


Carus S. Icenogle 
Piatti. ar Sire Deere aP Gaetan aa esis inn iewwoccectndeevecciienninnaseeeenneiiaall 282 


Da I CI oi iii ciincceciew did ticientinccinccdnnsnsinnistiiccinignstacasilile Wiha nities aerated 283 
Joseph W. Planck 





The Emergence of the ‘Economic Overdog”’.......................- 286 
Albert E. Harum 


eno Sane Pr 
Wendell J. Brown 






















Books for Lawyers......................------------ 








Bar 
| Review of Recent Supreme Court Decisions........................ 


Wane Cia Bit TO Bs oni icenciisicccnsicilinsnsedctintieminiciochasmaaa 







Departasent of Logislntiens,...... 2... .cccscisicrencsicciasvidcessnistinscssh 309 


Hotel Announcement—1961 Annual Meeting...................... 














Cae FIR in crnincievinnincescaststtininniodéenala 313 





; per year, $5.00; 





Activities of Sections.............. 














Our Younger Lawyers..................- 317 
Practicing Lawyer's Guide to the Current Law Magazines....319 











March, 1961 ¢* Vol. 47 225 





WHO is at work on a satellite system for global telephone and TV transmission? 





WHO provides the communications channels for America’s missile defenses? 





WHO is girdling the globe with communications for America’s first man into space? 





WHO tapped the sun for electric power by inventing the Solar Battery? 





WHO used the moon for two-way conversations across the country? 








WHO guided Tiros and Echo into accurate orbit? 





WHO made your pocket radio possible by inventing the Transistor? 





WHO maintains the world’s largest, finest industrial research facilities? 





WHO supplies the most and the best telephone service in the world? 





WHO has the UNIVERSAL communications organization? 





THERE’S ONLY ONE ANSWER TO ALL TEN QUESTIONS 


a 
> 


BELL TELEPHONE SYSTEM (&) 


Pioneering in outer space to improve communications on earth 
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The President's Page 


Several recent visits to Washington 
have confirmed a feeling that our 
activities there are in good hands and 
good shape, As this is important to our 
members | thought a brief report might 
be in order. 

Our new office in a modern building 
at 1120 Connecticut Avenue, Washing- 
ton 6, D. C. (across the street from 
the Mayflower Hotel), has recently 
been enlarged and is in a position to 
render greater service to the Associa- 
tion and its members than before. Its 
very efficient and knowledgeable direc- 
tor, Donald E. Channell, now is assist- 
ed by Lowell R. Beck, an able lawyer re- 
cently transferred from Chicago Head- 
quarters. They are assisted by a well- 
qualified staff. This office is now able 
to facilitate and support the Associa- 
tion’s activities in Washington and to 
meet the reasonable needs 
members in an extremely efficient and 
satisfactory fashion. The office is physi- 


of our 


cally attractive and it finally has ade- 
quate facilities for use by committees 
or others who need meeting or work- 
ing space. I hope that members who 
may visit Washington will make a 
point of visiting the office and making 
themselves known there. The Allan 
H. W. Higgins Memorial Conference 
Room is handsome and useful. When 
one goes there one is reminded of how 
unsparingly Allan Higgins spent him- 
self in the interests of the Association 
and the organized Bar and how many 
others are likewise rendering devoted 
service to these interests in all parts 
of the country. This spirit of responsi- 
‘bility to our great brotherhood and to 
the public is a source of joy and pride 
to all of us. This is undoubtedly a part 
of what our friend Lord Birkett meant 
when, speaking to the Pilgrims in De- 
‘ember, he reminded his listeners that 
“we must remember the rock from 
which we are hewn”, 


Whitney North Seymour 


The Standing Committee on Federal 
Legislation has now been reorganized 
so that it is made up entirely of law- 
yers in Washington who are thus avail- 
able to counsel and assist Committees 
and Sections with their problems be- 
fore Congress. The Chairman of this 
Committee is F. Joseph (Jiggs) Dono- 
hue, who has rendered outstanding 
service in guiding support of the Asso- 
ciation for the legislation providing 
retirement benefits for the self-em- 
ployed sponsored by Mr. Keogh and 
others which we all hope may at last 
be passed at this session of Congress. 
The other members of the Committee 
are wise in the ways of the legislative 
process. The Committee has a strong 
associate and advisory committee with 
a member in each state, Committees 
and Sections which are to make ap- 
pearances before congressional com- 
mittees or to present their views to 
Congress in other ways will undoubt- 
edly wish to take full advantage of the 
existence of the reorganized Federal 
Legislation Committee and the help 
which it is prepared and competent to 
furnish. This can be readily arranged 
through Don Channell of the Washing- 
ton office who will arrange meetings 
with members of the Committee on 
reasonable This procedure 
should enhance the effectiveness of 
Association presentation to Congress. 

One who is privileged to serve as 
President of the Association is con- 
stantly impressed with the widespread 
interest in and devotion to its work 
among our members in and out of 
official position. On January 25, in a 
Washington just recovering from the 
excitement of an inauguration and a 
blizzard, we held another reception and 
buffet supper for the lawyer members 
of Congress. It was a notable and 
agreeable occasion. Almost two hun- 
dred lawyer members of the Senate 
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and House attended. In addition the 
Vice President, the Attorney General, 
the Secretary of Labor, the Solicitor 
General, the Deputy Attorney General, 
the Counsel for the Defense Depart- 
ment and others in important official 
positions were present. The State Dele- 
gates or their designees and various 
other members of the House of Dele- 
gates and the official family as well as, 
for the first time, the state bar presi- 
dents or their designees were invited 
to participate in this event as members 
of a host committee. They were charged 
with encouraging attendance by the 
lawyer members from their states and 
also with helping to look after them 
at the reception. It was made clear 
that the Association could not pay 
their expenses. Nevertheless there was a 
very heartening response, some mem- 
bers came from great distances, and 
there were approximately the same 
number of members of the host com- 
mittee in attendance as of the guests. 
Introductions were greatly facilitated 
by the presence and uncanny memory 
of William M. (Fishbait) Miller, Chief 
Doorkeeper of the House of Repre- 
sentatives. This is an occasion for 
friendly interchange among members 
of the Bar in and out of public life 
who have many interests in common. 
The occasion is not used for pressing 
our legislative program, for speeches 
or other obstacles to the cultivation of 
the spirit of brotherhood. The recep- 
tion this year followed the pattern 
established by President Randall last 
year and it seems to be increasingly 
successful. For this everyone is very 
grateful to the staff and our members 
who rendered notable service as mem- 
bers of the host committee. 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Agrees on 
‘General Welfare” 

Your Editors deserve an accolade 
for publishing the article by George 
W. Nilsson, of the Los Angeles Bar, en- 
titled “There Is No ‘General Welfare 
Power’ in the Constitution of the Unit- 
ed States”, and Mr. Nilsson deserves 
commendation for thorough documen- 
tation. 

The conscience of one who inter- 
prets in the light of the history of the 
Constitution drives him to the very 
same conclusions reached by Mr. 
Nilsson. Those who hold that the peo- 
ple of the United States meant to de- 
stroy the powers of the states and to 
delegate to the Congress in Section 8 
of Article I the unrestricted power to 
appropriate or legislate for the “gen- 
eral welfare of the United States”, 
either know better or they don’t know 
better. Those who do not know better 
should be introduced to the fundamen- 
tal principles and the history of our 
system of multiple republican govern- 
ments. Mr. Nilsson’s article is written 
so convincingly and so simply that any 
honest mind, though childish, should 
understand. 

Mr. Nilsson appropriately calls at- 
tention to the provision in the Vermont 
Constitution which reminds us “that 
frequent recurrence to fundamental 
principles... [is] ... absolutely neces- 
sary to preserve the blessings of lib- 
erty and keep government free”. 

The history of that maxim is an 
extremely interesting one. Vermont 
copied it from Pennsylvania’s Declara- 
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tion of Rights and Pennsylvania copied 
it from Virginia’s which was adopted 
June 12, 1776. 

In his Discourses, Machiavelli de- 
votes the entire first chapter of Book 3 
to prove and to demonstrate the in- 
tegrity of the maxim that governments, 
to be long lived, must be frequently 
corrected and reduced to their first 
principles. That maxim was a favorite 
of Aristotle 300 years B.c. Sir Henry 
Vane, Algernon Sidney and John 
Locke, in England, and John Dickin- 
son, George Mason and, indeed, prac- 
tically every other deep thinker in the 
revolutionary and constitution-making 
eras in America repeated and respect- 
ed that great truth. Some version of 
the Virginia statement of the maxim 
went into a majority of the bills of 
rights adopted prior to 1787. Many 
American lawyers may be surprised to 
find the original Virginia statement 
repeated almost verbatim in the decla- 
ration of rights of their own states. 
Mr. Nilsson leads sincere students of 
history back over memory lane. The 
faith of those who yet believe that the 
oath imposed by Article VI of the Con- 
stitution is something more than non- 
sense and that, in consequence, the 
allegiance and subservience of all leg- 
islative, judicial and executive officers 
of the states and United States is to the 
Constitution—not to Congress, to a 
President, or to a Supreme Court—is 
renewed by such articles as that by 
Mr. Nilsson. 

Why does not the American Bar As- 
sociation compile into book form such 
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documented articles dealing with the 
fundamental principles of our repub 
lican governments for use as reference 
material by students and others? The 
members of the Association need and 
the American people suffer for want 
of a section on constitutional law and 
history such as that envisioned and 
promoted by a few members in recent 
months, It would be appropriate for 
such a section to republish and dis- 
tribute just such materials as the Nils- 
son article. Such articles deserve to 
live in sheepskin or buckram. 


R. CarTER PITTMAN 


Dalton, Georgia 


He Liked Nilsson 
Article, Too 

The article appearing in the January 
issue of the Journal entitled “There Is 
No ‘General Welfare Power’ in the 
Constitution of the United States” by 
George W. Nilsson, is extremely inter- 
esting and, in my opinion, clearly con- 
strues the General Welfare Clause of 
Article I, Section 8, Clause 1 of the 
Constitution, 


Certainly every lawyer should give 
this article careful study. Moreover, | 
wish it were a “must” for all of the 
students currently enrolled in our law 
schools. 

G. H. SHAFER 


St. Paul, Minnesota 


Another Fan of 
Mr. Nilsson’s 

May I commend you most highly for 
publishing George W. Nilsson’s “There 
Is No ‘General Welfare Power’ in the 
Constitution of the United States”. 

It is a very fine and most convincing 
exposition of the limitation of power 
fixed in the Constitution of the United 
States concerning the Federal Govern- 
ment. It is most timely in its warning 
of the dangers of extension of federal 
power into all spheres that rightfully 
and properly belong to the several 
states. 

Because of the growing usurpation 
of power by the Federal Government, 
it occurs to me that this particular ar- 
ticle should be published and circular- 
ized among all judges, both state and 


(Continued on page 236) 
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published monthly 


American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 


There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 


Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and Trust 
Law, $5.00; Taxation, $8.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1955 or before; $10.00 for lawyers admitted in 1956, 
1957 and 1958; and $5.00 for lawyers admitted in 1959 


or later. 


Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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This year, in state after state across the 


country, tremendous pressure builds for new 
and needed tax revenue. Legislatures are 
expected to go all out in a drive to raise 
more and still more money. A host of new 
problems will arise in the wake of new and 


amended tax laws. Taxpayers face heavier 


financial obligations—business profits and 


operation become increasingly dependent 
on sound state tax management. 

You can keep up with all new develop- 
ments and prepare to face them by sub- 
scribing to CCH STATE TAX REPORTS. 


The REPORTS continuously supply full 


authoritative working details on new state 
tax laws, amendments, regulations, rulings, 
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urt decisions and administrative 


issues. Even exact copies of new income tax 


re featured, while expert editorial 
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explanation applies everything t 
situations for every possible tax economy. 
No groping, no guessing—important 
ate tax affairs are decided swiftly, safely 
ATE TAX REPORTS 


st 
when you look to CCH's ST 
for everyday guidance. 
Separate series of REPORTS are published 
for each of the 50 states and the District of 
Columbia. For full details about CCH’S 
swift, dependable STATE TAX REPORTS for 
ates of importance to you, 


your state or st 
d mail the coupon below. 
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No obligation, of course. 
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COMMERCE CLEARING HOUSE, INC. 
4025 W. Peterson Ave., Chicago 46, Il. 


Send my complimentary Copy of the latest issue of “State 
Tax Review.” Also send further details about CCH’s swift, 


dependable STATE TAX REPORTS for our state. 
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Am Jur — the law in breadth, for quick, 
reliable answers 


2. ALR2d — modern law in depth, for all 
your cases on the point 





3. U.S. Reports, Law. Ed. 2d — federal 
law in depth, for federal issues 


4. Am Jur Pleading & Practice Forms — to 
get into and out of court 





5. Am Jur Proof of Facts — to prove what 
must be proved in court 





6. Am Jur Legal Forms — litigation-proof 
business and legal forms 





Lawyers today are re-evaluating their working libraries in light of the coordinated . .. 


TOTAL CLIENT-SERVICE LIBRARY 


Cuts your search time * Enables you fo give full service 
fo your clients * Helps you to build a larger practice 


A remarkable development that affects your performance abilities and practice income. 
Your request for full details is welcome. Just write to either company: 
Department A Department A 
The Lawyers Co-operative Publishing Co.| The Bancroft-Whitney Company 


Rochester 3, New York San Francisco 1, California 
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A tax service tailored to your requirements! 


Use BNAs TAX MANAGEMENT Portfolios 
for 45 days—without obligation 


BNA’s bi-weekly TAX MANAGEMENT 
Portfolios provide a corporate tax ad- 
ministration service custom tailored to 
your needs—thanks to a unique sub- 
scription plan that permits you to choose 
the Portfolios that cover corporate tax 
topics of consequence to you. 


Every portfolio is kept up to date by 
means of change sheets or cover-to- 
cover revisions, whenever necessary. 
Portfolios are compact, convenient, easy 
to use—fit any standard file drawer. 


As part of the service, you also receive 
the bi-weekly TAX MANAGEMENT Memo- 
randum, which offers the consensus rec- 
ommendations on current corporate tax 
problems of an Advisory Board of active 
tax practitioners, attorneys, and ac- 
countants. 


Portfolios contain comprehensive, top- 
ic-by-topic analyses of corporate income 
tax problems, including Tax-Pattern 
outline, Detailed Analysis, Bibliography 
and References, and a complete set of 
Working Papers. 


The Working Papers—perhaps the 
most valuable feature of the service— 
include graphic descriptions of prob- 
lems; computation worksheets; proto- 
type forms; specimen notices to share- 
holders, employees, customers, and sup- 
pliers; prototype submission documents 
to Internal Revenue Service (including 
sample requests for rulings); filled-in 
special tax return forms; accounting 
implementation documents (with ex- 
planations and comments); and similar 
materials. 


Select any seven of the TAX MANAGE- 
MENT Portfolios listed below. Use them 
for 45 days, without obligation. If they do 
not give you the corporate tax help you 
require, return all materials—collect. 
Otherwise we'll bill you at the end of the 
45-day approval period, at the Custom 
Service rates indicated below. (After 
your subscription is entered, you may 
request as many additional Portfolios as 
you desire at $14.50 per Portfolio per 
subscription year.) 


ea eeseeeecenesas Use this form to request TAX MANAGEMENT for 45 dayS$.«<<000 e0neee0004 


The Bureau of National Affairs, Inc. 

1231 24th Street, N.W. Washington 7, D.C. 
Please send me TAX MANAGEMENT on an introduc- 

tory get-acquainted basis for 45 days, without obligation. 

I have checked below the seven Portfolios I wish to 

receive immediately, under your Custom Service Plan. 


I understand that I may return all materials, collect, 
within 45 days. Otherwise you may bill me after 45 days 
at the rates indicated. 


BNA 


i id of Schedule 
(Select any seven Portfolios from those listed below) O + cr en _ 


(0 Accrual of State, Local and Fed- [1] dation under (") Sales and Leasebacks (36) 





[] Estate Planning for Corporate 





Peet eeees eeeeeeseseeee —— oo oe oe ee ee eee ee ee ee ee eee ee 


eral Taxes (24) 
( Accumulated Earnings Tox (35) 
[] Bad Debts (19) 


() Citizens Working Abroad for U.S. 
Employers (13) 

(J Censolidated Returns — Elections 
and Filings (21) 


~] Consolidated Returns: Preparation 
and Computations (Part |—Uncon- 
solidated Items) ( 


(1) Consolidated Returns: Preparation 
and Computations (Part !i—Con- 
solidated Items) (38A) 


1] Consolidated Returns—Special 
Taxes and Taxpayers (43) 


( Cerporate Acquisitions (8) 


NAME 


Corp Liqui 
Section 337 (18) 
C) Corporate Liquidations under 
Section 333 (58) 

[] Corporate Recapitalizations (52) 
(] Corporate Separations (2) 

[] Corporate Stock Redemption (17) 


oO Declarations and Payments of 
Estimated Tax (1) 
O 


Deferred Compensation Arrange- 
ments (20) 


] Depreciation (6) 
[) Earnings and Profits — Dividends 
(32) 


[] Equipment Leasing (12) 


5 is lichi Q 


~ tions in Canada (45) 





Opera- 


Executives (11) 
(] Foreign Income—Export Sales (5) 


] Fereign Operations under Sec- 
tions 367 and 1491 (57) 


() Involuntary Conversions (33) 


Ou ing and Technical Assist 
Abroad (44) 


(CD Liquidation of Corporate Subsid- 
iaries (16) 


(1 Moving Expenses (3) 
(1 Net Operating Losses (9) 


( Net Operating Losses—Acquisi- 
tions of Loss Corporations (27) 


(€- Partial Liquidation (37) 








ORGANIZATION 





ADDRESS 





CITY 





Signed 








[] Sickness and Disability Benefits (4) 

{] State Taxation-Income Taxes (10) 

[] Steck Options (7) 

( Tex Effects of Intercorporate 
Transactions (22) 

(0 Transfers to Controlled Corpora- 
tions (54) 

0 Travel and Entertainment 
Expenses (26—2nd) 

(1 Western Hemisphere Trade Cor- 
poration (30) 
(Numbers in parentheses are the 
serial numbers of the Portfolios.) 


Subscript on Rates 


Under the Custom Service Plan, 
subscription rates start at $144 per 
year for seven Portfolios (plus 26 
issues of the bi-weekly MAN- 
AGEMENT Memorandum) and increase 
by $14.50 for each Portfolio subscrib- 
ed for beyond seven. Thus, if you 
subscribe for eight Portfolios, the sub- 
scription rate is $158.50 per year; 
nine Portfolios, $173 per year; for ten 
Portfolios, $187.50 per year; and so 
on. All Portfolios are kept up to date 
by means of change sheets or com- 
plete, cover-to-cover revisions during 
the subscription year. You may ex- 
change up to seven Portfolios for up 
to seven other Portfolios on di t 
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REG. U. S. PAT. OFF, 


and 
DACRON 


REG. U. S. PAT. OFF. 


are 
trademarks, 


too! 


As this helmet identifies the construction man, 
our trademarks identify the unique qualities 
and characteristics of two of our modern-liv- 
ing fibers. “Orlon’’* distinguishes our acrylic 
fiber; ““Dacron’’*, our polyester fiber. As we 
use and protect these trademarks, they be- 
come more meaningful and valuable to con- 
sumers and to the trade. 

For handy folders on proper use of the trade- 
marks ‘‘Orlon”’ and “‘Dacron’’, write Product 
Information, Textile Fibers Dept., Section 
AB, E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington 98, Delaware. 


TEXTILE FIBERS DEPARTMENT 


“06. y. 5. pat.ort 


BETTER THINGS FOR BETTER LIVING ... THROUGH CHEMISTRY 


*“Dacron” and “Orlon” are our registered trademarks. When you use them: Distinguish them—Capitalize and use quotes or italics, or otherwise distinguish by color, 
lettering, art work, ete. Describe them — Associate them with their generic terms—i.e., for “Dacron”, polyester fiber; for “Orlon”, acrylic fiber. Designate them — As 
Du Pont's trademark for its polyester (acrylic) fiber in a footnote or otherwise. 
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Subscribe to Legal Services that will 


KEEP UP give you intensive specialized training 
in your chosen field. 


WITH YOUR 


S PF C IALTY Improve your professional competence and increase your in- 
come by using periodicals that will keep you well-informed on 
current deveiopments in the law. 


CORPORATE PRACTICE COMMENTATOR. ........ O'Neal 
Published in May, Aug., Nov., Feb. 

Gives concise and reliable information on significant develop- 
ments and new thinking in the field of corporate law and 
practice. 


INDUSTRIAL RELATIONS DIGEST ............ Were 
Published in July, Oct., Jan., April 
A reader’s digest of material on-Labor Law, Industrial Rela- 
tions and Personnel Management. 


CURRENT MUNICIPAL PROBLEMS ......... .. Matthews 
Published in Aug., Nov., Feb., May 

Discusses problems of local communities and urban areas; and 
presents solutions arrived at to meet these problems. 


THE TAX COUNSELOR'S QUARTERLY . . . Lauritzen & Schuyler 
Published in Mar., June, Sept., Dec. 

Presents clear-cut answers to current problems arising in the 
tax field. 


JOURNAL OF FORENSIC SCIENCES ...... . Levinson et al 
Published in Jan., Apr., July, Oct. 

Only publication of its kind giving official documented in- 
formation. 


MEDICAL TRIAL TECHNIQUE QUARTERLY . . . . Goldstein et al 
Published in Sept., Dec., Mar., June 

For every attorney who becomes involved in law suits with 
medical facts. 


PERSONAL INJURY COMMENTATOR ..... . . Ghiardi et al 
Published in Jan., Mar., May, July, Sept., Nov. 
Summaries of important articles in the personal injury field. 


THE TRIAL LAWYER'S GUIDE. ...... . . Goldstein et al 
Published in Feb., May, Aug., Nov. 

A practical bread and butter manual for use in trial prepara- 
Conti ; tion and in court. 

ontinue your legal education 
with the help of these TIME and 
MONEY SAVING periodicals 


Callaghan & Company 
SEND TODAY FOR YOUR 6141 North Cicero Avenue 


F R E E re re) py Chicago 44, Illinois Date 


of the periodicals that 
will do the most for you! 





Please send my complimentary copy and full details on: 
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CALLA A NAME 
6141 North gente (LAGHgy ai ado 
Chicago 46, Illinois ADDRESS 





ROOM NO 





One of the Nation’s 2 “\~ 
Oldest Law Book Publishers city. acer — 
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Views of Our Readers 


LEGAL INSTRUMENTS 
FEDERAL TAXATION 


The Lawyers Tax Manual, 
By Pellard and Robinson 


The procedure to 
follow... 
The form to use... 


TAX PROTECTION FOR 
Purchase and Sale of 


Assets; Business Inter- 
ests: Real Estate; Cor- 
porations; Stockholders; 
Partnerships; Matrimoni- 
al Problems; Insurance 
Agreements; Wills 
Trusts; Inter Vivos; 


Gifts; Etc. Also Tax Re- 
covery Procedure. All with 
Illustrative Forms, 


Large Looseleaf Volume, 
Price $20.00. 





ORDER FOR EXAMINATION 
CLARK BOARDMAN COMPANY, Ltd. 
22 Park Place New York 7, N. Y. 


Please send: Pellard and Robinson's LEGAL 
INSTRUMENTS AND FEDERAL TAXATION, 
The Lawyers Tax Manual, Price $20.00 


Name tf 





Address 





City & Zone No. 





(Continued from page 228 ) 
federal, in the United States, as well as 
making sure that copies of this article 
are sent to every member of the Con- 
gress of the United States. 

Larry S. Davipow 
Detroit, Michigan 


How About 
Leap Year Babies? 

Mr. Cantrall’s suggestion (January 
47 A.B.A.J. 41) that careful draftsmen 
substitute numbers of birthdays for 
years of age has great merit, but there 
is authority contra. Thus, in constru- 
ing an indenture in The Pirates of 
Penzance (3 G. & S. 1879), wherein 
the unhappy Frederic was apprenticed 
to a pirate until he reached his twenty- 
first birthday, the Pirate King noted 


“a most ingenious paradox”: 


For some ridiculous reason, to which, 
however, I’ve no desire to be disloyal, 
some person in authority, I don’t know 
who, very likely the Astronomer Royal, 
has decided that, although for such a 
beastly month as February, twenty- 
eight days as a rule are plenty, one 
year in every four his days shall be 
reckoned as nine-and-twenty. 
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The scope of 
LLOYD-THOMAS 
APPRAISAL SERVICE 


*Legal Requirements 


Appraisals for expert testimony 
in property litigation, damage 
suits, condemnation, receiver- 
ships, rate cases, registration 
statements for the Securities and 
Exchange Commission . . . for 
corporation finance: merger, con- 
solidation, reorganization, pur- 
chase and sale, bankruptcy or 
liquidation . . . for all property 
insurance needs. 

For complete information, 
write Dept. ABA. 


THE LLOYD “THOMAS co. 


Recognized Appraisal Authorities 
4411 Ravenswood Ave., Chicago 40, Ill. 


Representatives Coast to Coast 
First for Factual Appraisals Since 1910 
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Through some singular coincidence 
—TI shouldn’t be surprised if it were 
owing to the agency of an ill-natured 
fairy—you are the victim of this clumsy 
arrangement, having been born in Leap 
Year on the twenty-ninth of February. 

And so, by a simple arithmetical 
process, you'll easily discover, that 
though you've lived twenty-one years, 
yet, if we go by birthdays, you’re only 
five and a little bit over! 

E. PARKER Haypben, Jr. 
New York, New York 


Liked the Article 
by Judge Oppenheimer 

Judge Oppenheimer’s “First Judicial 
Impressions” (46 A.B.A.J. November, 
1960) is a magnificent portrait of a 
soul-searching judge. If read and taken 
to the innermost recesses of mind and 
heart by every American judge, Ameri- 
can justice would attain new heights 
of dignity and achievement. If, in any 
of our trial courts, there still sit judges 
who reach decision with an eye to the 
next judicial election or who frame 
opinions on the forecast of an appeal, 
these words of Judge Oppenheimer 
may give them pause: 
“Of the responsibilities which come 












WETZEL DROP FRONT 


LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 


and every form in its place. 





Special Files for Patent Papers 
Write for information 


P. A. WETZEL & SON 


5643 W. Race Ave. 
CHICAGO 44, ILLINOIS 











to a new ‘judge, to me, the heaviest, 
the one whose burden never lifts, is the 
power of the position ... One can only 
hope for the strength and the humility 
to make the power tolerable.” 

Louis S. GoLDBERG 





Sioux City, Iowa 


Independent Regulatory 
Agencies and the Constitution 
There is much activity from the 
President and Congress in regard to 
the independent regulatory agencies. I 
believe our difficulty arises in straying 
from fundamental concepts. The Con- 
stitution provides for separation of 
powers between the executive, legisla- 
tive and judicial. We now find our- 
selves with a super-government con- 
ducted by the regulatory agencies 
touching every aspect of our lives in a 
greater degree than anything ever ex- 
perienced in the past. How can we 
categorize these agencies? Are they 
executive, legislative or judicial? Inso- 
far as they are not placed in one of 
these three classifications, they are de- 
priving the people of their constitution- 
(Continued on page 238) 











PERSONAL INJURY - 
ACTIONS - DEFENSES - DAMAGES 


COMPLETE COVERAGE OF PERSONAL INJURY LITIGATION 


With encyclopedic support showing the law, the remedies, the forms 
of pleading, the practice, the defenses, the damages. There are 6 
major parts to each title. They are: 


SCOPE OF TITLE. This paragraph at the beginning of each title 
reveals immediately what is in the title. It cross-refers to other titles 
where related matter is found. 


SYNOPSIS. A listing at the beginning of each title. It is the close-up 
view of what is grouped under the title, both text and forms. 


CHOICE OF LAW AND REMEDIES. A quick summary of the rules 
of law which may be applicable, and the particular remedies which 
stem from these rules. Telegraphic style. State citations. 


ELEMENTS OF CAUSE OF ACTION AND NECESSARY ALLEGA- 
TIONS. The outline by which you will be guided in drafting your plead- 
ings appears at the beginning of each title. Your check list against 
omission of important allegations. 


DAMAGES. Under this heading, in each title, are gathered in readily 
usable form, all the criteria for determining the measure of damage. 
State citations. 


. DEFENSES. Under this heading, in each title, are discussed the several 
defenses which may be peculiar to it. An intelligent choice may be 
made on the spot, with state decision support. 


The pleading forms utilize and exemplify the points of law stated in the 
above described text. Where actions based on different theories of law 
are possible, examples of all are given. The forms are tied directly to 
the text by continual cross referring — and vice versa. 


6 Loose-leaf, compression binders. 
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MATTHEW BENDER 
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PERSONAL INJURY 


NEWSLETTER 


A run-down of what has happened in the 
field that could have an effect on pend- 
ing litigation. With such high dollar 
amounts riding with each verdict it is 
important to keep up with decisions 
which: 


1. indicate any change in the area of 
liability; 


. indicate any shift in legal concepts; 


. indicate any interesting applications 
of certain facts. 


The P. |. NEWSLETTER digests and classi- 
fies all the decisions that do one or the 
other of these things. They are all eye- 
openers. Editorial t, with compar- 
ative citations, helps you make immedi- 
ate use of any decisions pertinent to your 
pending actions. Medical details are pre- 
sented whenever such testimony has been 
a factor in the decision. Dollar amounts 
of verdicts are shown. 





Easy to use. Classification is according to 
the “thing” or situation out of which the 
injury may have arisen. Keyed to the 
6 volume set: PERSONAL INJURY — 
ACTIONS, DEFENSES, DAMAGES. 


10 to 14 letter size pages, every 2 weeks, 


| Please send for 2 weeks’ free 
examination: 

(0 Personal Injury, Actions, Defenses, Dam- | 
ages . we $150.00 | 

| (CD Personal Injury Newsletter, 1 year sub- 
| scription $31.00 
| () Please send BOTH, at combination price 
$176.00 | 
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Insurance 


Professional 


227 ST. PAUL ST, 





Since July 1,1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
protection with New 
Amsterdam means a personal, 
vate, confidential relationship. 


(Gaseanune Compare 


BALTIMORE 3, MD. 
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BINDER 
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(Holds Twelve issues) 
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$2.25 postpaid 
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YOUR NAME IN GOLD 75c 
DATE 50c—BOTH FOR $1.20 
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(Continued from page 236) 

al liberties. Unless they are placed 
where they belong, we have abandoned 
our constitutional system. 

Executive. They are primarily ad- 
ministrative agencies and, as such, they 
must be placed under the Executive. 
The Executive Department must con- 
trol their operations, in which event 
the President would and should be re- 
sponsible to the people for their con- 
duct. This obviously is not the situa- 
tion now. 

Legislative. Where does the legisla- 
tive classification come in with respect 
to these agencies? The Legislative cre- 
ates them and gives them the powers 
they possess. Even though these egen- 
cies were placed under the Executive, 
the Legislature could exercise greater 
power over them than it now does if 
the Legislature would reverse its ten- 
dency of surrender to the agencies. 
With respect to legislation in which 
they are interested, the agencies, at the 
present time, exert great power on the 
Legislature. The Legislature has virtu- 
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ally abandoned control by permitting 
the agencies to draft their own rules. 
These rules go far beyond procedure 
and actually are substantive and 
amount to legislation. 


Judicial. How is the judicial classi- 
fication affected? These agencies cur- 
rently conduct as much judicial busi- 
ness as the courts, yet they are not 
under the Judicial Department. Their 
judicial conduct follows the totalitarian 
philosophy: The same persons conduct 
the investigation, the prosecution, the 
trial and the decision. The Commission- 
er simply wears a different hat. All of 
this can and should be placed in an 
independent court system. We have a 
successful precedent in the Tax Court. 


Morris RUTLAND 


Denver, Colorado 


Limit the Supply 
of Lawyers? 

Re: the many articles deploring law- 
yers’ inadequate incomes appearing in 
your publication these many years, I 
submit that until the American Bar 


American Bar Association Journal 


Association, instead of hand-wringing, 
faces the economic facts of life and 
takes effective steps to limit the supply 
of lawyers (by sharply increasing 
standards for admission 
schools) to the demands of society for 


to our law 
legal services, professional incomes 
will continue to lag. The American 
Medical Association has succeeded by 
these means; why can’t you? 

Hans U. WypDLER 
New York, New York 


More on 
Space Law 

I have read with no little interest 
Professor Cooper’s article in the Janu- 
ary, 1961, issue of your Journal en- 
titled, “The Rule of Law in Outer 
Space”. 

Before the advent of modern rockets 
and rocket-propelled satellites, “outer 
space” in legal contemplation did not 
appear too difficult to define. The sov- 
ereignty of a nation extended to the 
space “above” it. Professor Cooper 
goes on to say that the present situ- 


(Continued on page 244) 

















NEW MEDICAL BOOKS 
R Prescribed for Busy Attorneys 




















Donald de Forest Baver 


LUMBAR DISCOGRAPHY AND LOW 
BACK PAIN: Exposition by Word and At- 
las of the Theory and Utility of Injections 
of Lumbar Disc Nuclei in Diagnosis and 
Treatment of Low Back Pain, Pub. Aug. ’60, 
104 pp., 31 il., $5.00 


Robert C. Bensing and Oliver Schroeder, Jr. 


HOMICIDE IN AN URBAN COMMUNITY. 
Pub. Sept. 60, 208 pp., 78 il., 84 tables, $8.75 


Eugene P. Cronkite and Victor P. Bond 


RADIATION INJURY IN MAN: Its Chem- 
ical and Biological Basis, Pathogenesis and 
Therapy. Pub. Aug. ’60, 208 pp., 22 il. (Amer. 
Lec. Living Chemistry), $6.50 


John Drzazga 


SEX CRIMES. Pub. May ’60, 250 pp. (Police 
Science Series), $7.50 


lewis E. Etter 


GLOSSARY OF WORDS AND PHRASES 
USED IN RADIOLOGY AND NUCLEAR 
MEDICINE. Pub. June’60, 224 pp.,2 il.,$8.50 


Seymour M. Farber and Roger H. L. Wilson 


THE AIR WE BREATHE: Man and His 
Environment. Pub. Feb. ’61, 432 pp., 82 il., 
$14.00 


Frederick C. Gale 


MORTUARY SCIENCE. Pub. Dec. ’60, 240 
pp., 156 il., $9.50 


George H. Hassard and Charles Lambert Redd 


ELONGATION TREATMENT OF LOW 
BACK PAIN, Pub. ’59, 96 pp., 47 il., $4.50 


Herbert L. Herschensohn 


MEDICAL FORMS AND PROCEDURES 
FOR INDUSTRY. Pub. Oct. ’60, 208 pp., 68 
il., $8.50 


A. Bradford Hill 


CONTROLLED CLINICAL TRIALS (19 
Contributors). Pub. Sept. ’60, 186 pp., 77 il., 
$5.00 


Jacob Kulowski 


CRASH INJURIES: The Integrated Medical 

Aspects of Automobile Injuries and Deaths. 

con April ’60, 1124 pp., 1535 il. 75 tables, 
50 


D. J. LaFia 


NEUROLOGY SIMPLIFIED. Pub. June ’60, 
196 pp., 31 il., $6.75 


New 


New 
New 
New 


New 
New 


New 


New 
New 
New 
New 


John M. Macdonald 


THE MURDERER AND HIS VICTIM. Pub. 
April ’61 


Y. T. Oester and John H. Mayer, Jr. 


MOTOR EXAMINATION OF PERIPH- 
ERAL NERVE INJURIES. Pub. Oct. ’60, 96 
pp. (7 x 10), 125 il., $5.50 


James J. Reinhardt 


THE MURDEROUS TRAIL OF CHARLES 
STARKWEATHER. Pub. Sept. ’60, 192 pp., 
22 il. (Police Science Series), $5.75 


Paul J. Reiter 


ANTISOCIAL OR CRIMINAL ACTS AND 
HYPNOSIS, Pub. ’58, 216 pp., $11.25 


J. E. Schmidt 
LIBIDO. Pub. Feb. ’60, 288 pp., $8.00 


Burke Shartel and Marcus L. Plant 


THE LAW OF MEDICAL PRACTICE. Pub. 
39, 468 pp. (8% x 11), $12.50 


Arthur Smialowski and Donald J. Currie 


PHOTOGRAPHY IN MEDICINE. Pub. Feb. 
"60, 340 pp. (7 x 10), 405 il. (32 in full color), 
$14.50 


LeMoyne Snyder 


HOMICIDE INVESTIGATION: Practical 
Information for Coroners, Police Officers 
and Other Investigators (Rev. 9th Ptg.). 
Pub. ’59, 384 pp., 148 il., $8.50 


R. Glen Spurling 


PRACTICAL NEUROLOGICAL DIAGNO- 
SIS: With Special Reference to the Prob- 
lems of Neurosurgery (6th Ed.). Pub. Feb. 
60, 304 pp., 70 il., $6.75 


Isabel Alice Stanton 


A DICTIONARY FOR MEDICAL SECRE- 
TARIES. Pub. May ’60, 184 pp., $6.50 


Leonard Paul Wershub 


SEXUAL IMPOTENCE IN THE MALE. 
Pub. '59, 144 pp., 6 il., $5.75 


Michael Woodruff 


THE TRANSPLANTATION OF TISSUES 
AND ORGANS. Pub. Sept. ’60, 816 pp. (7 x 
10), 336 il. (1 in full color), $25.50 


om 
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Lawrence Avenue 
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There is an apparent discrepancy at this point. 


The pages are either missing or the pagination is incorrect. 


The filming is recorded as the book is found in the collections. 





The 
Most Important 
Business Decision 
of Your Life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients, 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 

his business against loss by death . . . 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 

your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 

coupon below and we'll send you as many 
copies as you need, at no cost to you. 








When you are pe Se § ee 


for expert advice on Bequests 


j ie peaore AA eee 


THE ARTHRITIS AND 
RHEUMATISM FOUNDATION 


10 Columbus Circle © New York 19, New York 


Help us fight the nation’s number one crippler— 
11,000,000 Americans now suffer from the 
rheumatic diseases. 


Support is urgently needed for our programs of 


© RESEARCH 
e EDUCATION 
© TREATMENT 
© REHABILITATION 





Help us achieve these goals . . . 


“Care Today ... And A Cure Tomorrow” 


(Contributed by a Friend of the Foundation. ) 
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COLWELL'S 
DAILY LOG 


gave me the key to more 
profitable practice 
management 


eee eee 


An accurate picture of 
your practice! 

Organizes your productive 
time for higher earnings! 


Ideal for cost-analysis! 


DAILY LOG Practice Management Record Forms act as “head- 
qvarters’’ for all data necessary to plan your work more efficiently 
— help you get things done on time — keep your practice on a 
smooth running basis day after day. You and your secretary will 
have a “standard practice’’ on all essential data — charges, 
receipts, payroll, listing of business. Adaptable to any practice — 
pays for itself in billings normally forgotten. 
Prices: Complete set of forms for one year 
Forms bound in top quality 3-ring binder 

oh, for kal e 


Pro-rata price, 60c per 
of year. Sotistaction guaranteed. 
ot VO THOse » 


®, 2 oe ee ee ee ee es oe 
2o° 
NAME s eS 


THE COLWELL COMPANY ° 
ADDRESS | ME MAIL 


The Prudential 


Insurance Company of America 
Newark, N. J. 


Please send ______ copies of your booklet, “The 
Most Important Business Decision of Your Life” 
to me at this address: 








250 University Ave., Champaign, Illinois 





Please send me FREE sample pages and literature on i 
COUPON \ the Colwell Daily Log for Lawyers. ' 


CITY + Liga =. TODAY! | NAME_ 


ADDRESS 
STATE gs" cITY__ STATE 
Bee ee ee ee ee ee ee ee ee ee ee 
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Supplies cost 
about 1¢ per copy 
with a XeroxX® 914 Of- 
fice Copier. No wet 
chemicals, nor expen- 
sive coated papers are 
required; there are no 
exposure adjustments. 
You make copies directly 
onto ordinary paper 
(plain or colored) or 
selected offset masters. 


oy are as 

good as originals 
So superior is the qual- 
ity of reproduction that 
many people say copies 
look better than the 
original. The XeroX 914 
copies all colors—even 
reds and bives — with 
sharp biack-on-white 
fidelity. And without 
damage to the originals. 





Versatile 

and fast 
Copies in seconds any- 
thing written, typed, 
printed, stamped, or 
drawn. Business, indus- 
try, and government use 
it to copy letters, docu- 
ments, articles, finan- 
cial statements, reports, 
advertisements—even 
pages in bound books. 


What users like 
about the 914... 
“Automatic, copies ev- 
erything.”’ “Superb qual- 
ity of copy.” If you are 
spending $50 or more 
per month for copying 
supplies, a XeroX 914 
can be of real benefit 
to you. Write HALOID 
XEROX INC., DEPT. 9X- 
503, ROCHESTER 3, N. Y. 
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Views of Our Readers 





Simplify your day— 


Increase earnings— | | ARE YOU SATISFIED WITH 
LAWYER'S WN@ | YouR PRESENT POSITION? 





A Law Writing Career Invites — 


lawyers or recent law graduates interested in a career other 
than the practice of law. Such a career at The Co-ops offers 
these opportunities: 

















TWO BIG PAGES FOR EACH DAY! > To earn a good income in pleasant professional sur- 

Time is your stock in trade—your most roundings, with unusual security and excellent “fringe 

precious asset. Put your time to work benefits.” 

for you with LAWYER'S DAY... the % 

ti d book that combines in one ° p . 

ose ig 7 Aegy >» To make important and lasting contributions to the 
© A Daily Appointment Book development of the law. 


@ A “Tickler” Reminder System ‘ 5 ie i : 
© A Daily, Weekly, & Monthly Work Planner >» To gain recognition and standing in the legal pro- 


© A Time Record fession. 
© A Diary and Permanent Record of All 


Activities and Work Done For more information write to Mr. William B. Hale, Secretary 
With LAWYER’S DAY on your desk... 
your day will run more smoothly. One 
glance in the morning tells you every- THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
thing you need to know about your 
day. You do more—and you get more, Rochester 3, New York 
because you bill all your time and all 
your expenses. 


TAKES THE PRESSURE OFF YOU... 
With LAWYER’S DAY, you arrange 
your work schedule in advance. Noth- 
ing is left to chance. Interruptions 

. hurried appointments . . . crowded 
schedules .. . all are a thing of the past. 
You get maximum profit—with mini- 
pena acer tm aS gence moment of (Continued from page 238) that depends not only on the contour 


your time. ation is not unlike the “legal status of of a nation, on the earth’s surface but 


a ciataenn tatoos nea the high seas in the century before also on the radius measured from the 
coupon below on a NO RISK trial offer. Grotius”. The learned professor says center of the earth. 

pet game Ah anlage mei the legal status of outer space should If it were as easy to descend into 
for full refund. be fixed “along these lines”. the earth as to rise above it, it be- 


We now come to something that sets comes quite clear that the sovereignty 

MAIL COUPON NOW! . : = a 
the bounds of space apart from those of a nation to the land beneath it 

of the high seas. Because our earth is shrinks as we go down deeper; so that 
DAY-TIMERS a spheroid on whose surface we live, at the center of the earth, the area 


Dep?. BJ-3, Allentown, Penna. ‘“ ” . . : . aS " ‘ 
Pees thie LAWYERS GAY b cinbertcle os the space “over” a nation has variable shrinks to a point. Regardless of how 


checked below Sao samples & descrip- bounds. At the risk of boring mature much territory a nation owns on the 
SR.SIZE IR. SIZE readers, | must invoke a little geom- earth’s surface, all nations own the 

iia allies eam wieplbeali in. daincand etry. The surface of a sphere varies as same amounts when they reach the 
Jan. thru Dec., 1961 $8.50 [) $7.60 1) the square of its radius. Let us assume _ earth’s center. Looking at the situation 
bolonce 1961 beginning 80 [) 75¢ C) that the area of the United States is in this way, it may become clearer to 
; ' three million square miles. At a height the general lay reader (scientifically, 


TRING FULL-YEAR BINDER $3.95 (7) $3.75 [] of 4,000 miles above the earth, the lawyers are laymen) that even to 
NE i Pe a 
TIME-DOLLAR LEDGER” 100@ 50@ area over the United States would be define outer space we are confronted 
See it) © $2800) $9.75 12 million square miles. Even at a with unanticipated complexities. If the 
gan te ee eee Sem ee Rem ere height of 1,600 miles above the earth, world were flat as was the belief in the 
— ae ee Cy er ee ne the area over the United States would pre-Columbus days, the problem of 


be doubled or 6 million square miles. outer space would be much simplified. 




















Available in 2 sizes 


In other words, what we mean by Maurice RuBIn 
the “space above” is a‘variable figure p,ooklyn. New York 
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Mr. Lovitt Replies 
To Mr. Standard 

I read with interest Mr. Standard’s 
article in the December, 1960, issue of 
the American Bar Association Journal 
entitled “Are the Admiralty’s ‘Jolly 
Little Wards’ Really So Privileged?”, 
which is in the nature of a reply to 
my article appearing in the February, 
1960, issue entitled “Things Are Not 
Always What They Seem: The Jolly 
Little Wards of the Admiralty.” 


Mr. Standard’s thesis is expressed in 
the conclusion of his article, “that 
what ‘seems’ to the author of the ‘Jolly 
Little Wards’ to be special ‘privileges 
and protections’ are in reality nothing 
more than ‘parity and equality’ with 
land workers”. With that thesis, | am 
compelled to disagree. As illustration, 
I will confine myself to rights against 
the employer arising from personal 
injuries and releases. 

The industrial worker on land is 
limited to Workmen’s Compensation. 
His employer is liable without fault 


but the sums awarded for the injury 
are strictly limited by law. The seaman 
has the equivalent in his suit for main- 
tenance and cure which is also an in- 
stance of liability without fault, but, 
in addition, he can get full recovery 
under the Jones Act if his employer 
was negligent or he can get full re- 
covery in admiralty irrespective of 
his employer’s negligence if his vessel 
or her equipment was in any way “un- 
seaworthy”. Surely, the legal position 
of the seaman is far superior to the 
industrial worker on land. (The special 
position of the railway worker under 
F.E.L.A. is equivalent to that of the 
seaman under the Jones Act, but the 
railway worker does not have the 
other remedies. ) 

Turning to releases, the burden of 
proving validity of a seaman’s release 
is on the party who paid for the re- 
lease. This is the exact opposite to the 
rule on land which places the burden 
of voiding a release on the person who 
gave it. In this connection, it should 
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not be forgotten that the law classifies 
highly educated ships’ officers and en- 
gineers as “seamen”. Again, it cannot 
be denied that the seaman is favored 
over the industrial worker. 

Mr. Standard pleads for the seaman 
on the ;sround of the hazards of his 
occupation and refers to sea disasters 
listed in the 1960 World Almanac, but 
that same publication lists automobiles 
and taxicabs as being responsible for 
the highest rate of accidents. He also 
refers to the obvious fact that on a 
voyage, the seaman has to live on 
board. But the law classifies a great 
many workers as seamen, ¢.g., crews 
of tugs, barges, pilot boats, ferries, 
floating derricks and yachts. These 
workers generally go home every night 
(or should). I submit that there is 
nothing in the nature of a seaman’s 
work to affect his mental ability to 
understand a release except, perhaps, 
seasickness—and then he should not 
go to sea. 

Joun V. Lovitt 
Philadelphia, Pennsylvania 





DID 


SHAKESPEARE 


WRITE 


SHAKESPEARE 


- 
I OR OVER three centuries that is the question that has 
intrigued not only Shakespearean scholars but that seg- 
ment of the general public which always harbors the wish 
that the truth, no matter what, eventually will “out.” 


Now you can judge for yourself, from the evidence 


contained in the series of Journal articles “Shakespeare 


Cross-Examination.” 


In response to requests from several hundred Journal 
readers, the series is being made into book form and will 
be available at approximately $2.25 a copy. A coupon is 
printed at the right for your convenience. Do not send 
any money. We shall bill you when you receive your order. 





American Bar Association Journal 
1155 East 60th Street 
Chicago 37, Illinois 
Please send me 
Examination when it is printed. I understand that the 
special pre-publication price will not exceed $2.25 and 
that you will bill me after I have received my order. 


copies of Shakespeare Cross- 
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Nominating Petitions 








Louisiana 

The undersigned hereby nominate 
Ben R. Miller, of Baton Rouge, for the 
office of State Delegate for and from 
Louisiana to be elected in 1961 for a 
three-year term beginning at the ad- 
journment of the 1961 Annual Meet- 
ing: 

George J. Ginsberg, of Alexandria; 

C. Bird, Jr., Fred A. Blanche, Sr., 
and A. Leon Hebert, of Baton Rouge; 

H. H. Richardson, of Bogalusa; 

Henry W. Bethard III, of Coushatta; 

Lindsay McDougall, of Covington; 

Charles T. Everett, of Crowley; 

Stuart S. Kay, of De Ridder; 

Jacque B. Pucheu, of Eunice; 

Lloyd F. Love, of Ferriday; 

Jack C. Caldwell, of Franklin; 

Fred L. Jackson, of Homer; 

Herschel N. Knight, of Jennings; 

Kaliste J. Saloom, Jr., of Lafayette; 

G. K. Kitchens, of Minden; 

Thomas W. Leigh, of Monroe; 

Arthur C. Watson, of Natchitoches: 

James L. Helm, of New Iberia; 

Henry H. Chaffe and Frank J. Stich, 
Jr., of New Orleans; 

W. D. Cotton, of Rayville; 

Dixon Carroll and John R. Pleasant, 
of Shreveport; 

Edmond L. Deramee, Jr., of Thibo- 


daux. 


Louisiana 

The undersigned hereby nominate 
Clarence L. Yancey, of Shreveport, for 
the office of State Delegate for and 
from Louisiana to be elected in 1961 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

D. Cameron Murchison, LeDoux R. 
Provosty, Richard B. Sadler, Jr., and 
Grove Stafford, of Alexandria; 

George T. Madison, of Bastrop; 

John S. White, Jr., of Baton Rouge; 

Austin W. Lewis and Oliver P. 
Stockwell, of Lake Charles; 

H. Flood Madison, Jr., Alden T. 
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Shotwell and M. Cary Thompson, of 
Monroe; 

Jacob S. Landry, of New Iberia; 

Charles E. Dunbar III, Charles Jan- 
vier, Tinsley Gilmer, J. Raburn Mon- 
roe, Jacob H. Morrison, Harry McCall, 
Jr., and W. of New 
Orleans; 

C. E. Barham, of Ruston; 

Arthur R. Carmody, Jr., T. Haller 
Jackson, Jr., John M. Madison, John 
H. Tucker, Jr., and W. Scott Wilkin- 


son, of Shreveport. 


Ford Reese, 


Maryland 

The undersigned hereby nominate 
R. Carleton Sharrets, Jr., of Baltimore, 
for the office of State Delegate for and 
from Maryland to be elected in 1961 
for a three-year term beginning at the 
adjournment of the 1961 Annual Meet- 
ing: 

O. Bowie Duckett and William J. 
McWilliams, of Annapolis; 

Howard C. Bregel, James F. Fanseen, 
Richard Paul Gilbert, Charles D. Har- 
ris, Max R. Israelson, John Henry 
Lewin, Stanley Paul, H. Paul Rome, 
Harry Silbert, F. Edward Wheeler and 
Edwin J. Wolf, of Baltimore; 

William C. Walsh, of Cumberland; 

T. Hunt Mayfield, of Ellicott City; 

T. Hammond Welsh, Jr., of Hyatts- 
ville; 

E. Dale Adkins, Jr., Victor H. Laws, 
Jr., John William Long and Arthur A. 
Palmer, of Salisbury; 

Walter M. Jenifer, John E. Mudd, 
H. Anthony Mueller, Clinton P. Pitts 
and Ernest C. Trimble, of Towson. 


New York 

The undersigned hereby nominate 
Edward Ridley Finch, Jr., of Bronx- 
ville, for the office of State Delegate 
for and from New York to be elected 
in 1961 for a three-year term begin- 
ning at the adjournment of the 1961 
Annual Meeting: 

Thomas McCabe, of Albany; 
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Anthony Fischette, of Binghamton; 

Theodore Kiendl, William E. Murray 
and William Hughs Mulligan, of 
Bronxville; 

Albert Conway, of Brooklyn; 

Donald M. Harris, of Great Neck; 

George H. Elwood and John C. 
Hinkle, of Hancock; 

George R. Hinckley, 
Heights; 

Paul L. Owens, of Kingston; 

H. E. Gottfried, of Margaretville; 

Edward R. Finch, Leon Schaefler, 
Richard Henry Pershan, Harold R. 
Medina, Joseph Trachtman, Sidney S. 
Bobbe, Edward S. Blackstone, Donald 
F. X. Finn and John A. Blake, of New 
York; 

James H. Hoffnagle, of Scarsdale; 

Charles Ward Brown, of Schenec- 
tady; 

Edmund H. Lewis, of Syracuse; 

Kenneth Brett, of Watertown. 


of Jackson 


New York 


The undersigned hereby nominate 
Lewis C. Ryan, of Syracuse, for the 
office of State Delegate for and from 
New York to be elected in 1961 for a 
three-year term beginning at the ad- 
journment of the 1961 Annual Meet- 
ing: 

William J. Darch, of Batavia; 

Hunter L. Delatour and Raymond 
Reisler, of Brooklyn; 

Franklin R. Brown and Ralph M. 
Andrews, of Buffalo; 

Clive L. Wright, of Jamestown: 

Harold J. Gallagher, Chauncey Bel- 
knap, Cloyd Laporte, Churchill Rodg- 
Orison S. Marden, Joseph M. 
Hartfield, Harrison Tweed, Whitney 
North Seymour, Lyman M. Tondel, 


ers, 


Jr., George C. Seward, Mason H. Bige- 
low, Louis M. Loeb, Henry C. Black- 
iston, Herbert Brownell, Francis S. 
Bensel and David W. Peck, of New 
York; 

Clarence R. Runals, of Niagara 
Falls; 

J. Boyd Mullan and Arthur VD 
Chamberlain, of Rochester. 


Ohio 

The undersigned hereby nominate 
Philip C. Ebeling, of Dayton, for the 
office of State Delegate for and from 
Ohio to be elected in 1961 for a three- 


(Continued on page 299) 
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HARVARD LAW SCHOOL 


Program of Instruction for Lawyers 


Two weeks—July 17-29, 1961 


at 


HARVARD LAW SCHOOL 
Cambridge, Massachusetts 


Director 


Associate Dean A. James Casner, Weld Professor of Law 


COURSES 


ADMINISTRATIVE LAW 
BUSINESS PLANNING 
CONTROLLING THE USE OF LAND 
ESTATE PLANNING 
FINANCIAL PLANNING 
LEGAL METHOD IN INTERNATIONAL DISPUTES 


All instruction will be given by members of the 
Faculty of the Harvard Law School 


Ad mission is limited to members of the bar 


For complete information about the Program write to: 


William L. Bruce, Associate Director 
Program of Instruction for Lawyers 
Harvard Law School 
Cambridge 38, Massachusetts 
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E SAME HIGH QUALITY AT LOW PRICES .”. . ENJOYED BY 
| THE DOCTORS OF AMERICA FOR OVER A QUARTER 
OF A CENTURY. | 


ERE LIFE LONG’ CUSTOMERS BUY WITH CONFIDENCE 
| BECAUSE SATISFACTION IS UNCONDITIONALLY 
| GUARANTEED. 


Se. 
Saree 


Who's got the time... 


spent on that client’s case? 


You can’t get paid for time and disbursements you overlooked... 


a pad of Time Slips can solve this problem completely! 





PROFESSIONAL PRINTING COMPANY, INC. 
NEW HYDE PARK, N. Y. 


Gentlemen: 
Please send me samples of items checked at right and your 
latest catalogue. 


NAME 





ADDRESS 





oe ame ee ew ewe oe ee ee ee ee 





CITY STATE 
N 


"7 Als si dis din dae pines cub deine ove as eh een nds eek enue 
































[_] Announcements 

[] Billheads 

[_] Business Cards 

[_] Case Capsule 

[_] Correspondence Cards 
[_] Envelopes 

[_] Foolscap 

[-] Legal Covers 

[_] Legal Paper 

[] Letterheads 

[-] Memorandum Slips 
[-] Onion Skin 

[] Petty Cash Vouchers 
[_] Receipt Slips 

[_] Reply Envelopes 

[] Self-Sealing Envelopes 
[_] Telephone Message Slips 
[_] Time Slips 

[_] Utility Envelopes 

[] Will Cover 

[_] Will Envelope 

[] Will Paper 


For other items — please write. / 


nanan 





248 American Bar Association Journal 














MICHIGAN 
LEGAL PUBLICATIONS 


Inventory Close-Out! 


Last Chance to Obtain These Books! 
BARGAIN PRICES! 


All 27 volumes 
for only $40.00 


ge of this marvelous offer and enrich your 
lega: library with these scholarly publications 


Individual volumes Cath iin 
$2.00 each — 


Take odver 


Blume: THE SUPREME COURT OF MICHIGAN: 1805- 
1836, 6 vols., formerly $25.00 


Boyer: NONPROFIT CORPORATION STATUTES, for- 
merly $5.00 


Brown: RATIFICATION OF THE TWENTY-FIRST 
AMENDMENT, formerly $6.00 


CURRENT TRENDS IN STATE LEGISLATION, 1952, 
formerly $7.50 


CURRENT TRENDS IN STATE LEGISLATION, 1953- 
1954, formerly $7.50 


CURRENT TRENDS IN STATE LEGISLATION, 1955- 
1956, formerly $12.50 


Fratcher: PERPETUITIES AND OTHER RESTRAINTS, 
formerly $12.50 


McDowell: FOREIGN PERSONAL REPRESENTATIVES, 
formerly $5.00 

Chafee: = PROBLEMS OF EQUITY, formerly 
$4.50 


Ritchie: INTEGRATION OF PUBLIC UTILITY HOLDING 
COMPANIES, formerly $7.00 


Scurlock: RETROACTIVE LEGISLATION AFFECTING 
INTERESTS IN LAND, formerly $7.00 


Waite: THE PREVENTION OF REPEATED CRIME, for- 
merly $5.00 


Proceedings of Institutes and Conferences 


CONFLICT OF LAWS AND INTERNATIONAL CON- 
TRACTS, 1949, formerly $3.00 


THE LAW AND LABOR MANAGEMENT RELATIONS, 
1950, formerly $6.00 


TAXATION OF BUSINESS ENTERPRISE, 1951, for- 
merly $6.00 


ATOMIC ENERGY INDUSTRIAL AND LEGAL PROB- 
LEMS, 1952, formerly $5.00 


FEDERAL ANTITRUST LAWS, 1953, formerly $7.00 


COMMUNICATIONS MEDIA — LEGAL AND POLICY 
PROBLEMS, 1954, formerly $5.00 


INTERNATIONAL LAW AND THE UNITED NATIONS, 
1955, formerly $3.00 


AIMS AND METHODS OF LEGAL RESEARCH, 1955, 
formerly $4.50 


COLLECTIVE BARGAINING AND THE LAW, 1958, 
formerly $4.00 


THE 7 SCHOOLS LOOK AHEAD, 1959, formerly 
4.00 








Send orders and checks made payable to The University of Michigan to 


MICHIGAN LEGAL PUBLICATIONS 
The University of Michigan Law School 
Ann Arbor, Michigan 


Hurry! This offer for limited time only 
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The 
MODEL BUSINESS 
CORPORATION ACT 
ANNOTATED 


MODEL MODEL 
BUSINESS BUSINESS 
CORPORATION CORPORATION 

ACT 


ACT 
ANNOTATED ANNOTATED 





A 
NEW MILESTONE 
IN CORPORATION LAW RESEARCH 


This practical reference work belongs in every 
lawyer’s office. It summarizes the law and 
it provides the lawyer with the corporation 
law of every jurisdiction for consideration of 


his problem. 
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American Bar Association Journal 


A comprehensive analysis of 
corporation law by America’s 
outstanding corporation lawyers 


A Research Project of the 
AMERICAN BAR FOUNDATION 
George C. Seward, Chairman 
Special Committee 


James F. Spoerri, Project Director 


Edited by the 


COMMITTEE ON CORPORATE 
LAWS 
Leonard D. Adkins, Chairman 


Section of Corporation, Banking 
and Business Law 
American Bar Association 


Special Introductory Price 
Three volumes $39) 50 
for only 


WEST PUBLISHING CO. 
St. Paul 2, Minn. 


Send immediately sets of The Model Business 
Corporation Act Annotated at $32.50 per set de- 
livered. 





The Electoral Process and the 


Power of the States 


The closeness of the 1960 presidential election, coupled with the 
action of electors in three states who voted for neither candidate 
of the two major parties, has focused nation-wide attention on the 
Electoral College which actually names the President of the United 
States. Mr. Wilkinson discusses the defects of the present system and 
the problem of finding an acceptable substitute. 


by Donald M. Wilkinson, Jr. * of the New York Bar (New York City) 


‘ 
Every FOUR YEARS considerable 
attention is directed to the wholly 
unique process of selecting the Presi- 
dent of the United States. It seems 
appropriate at this time to consider 
the constitutional aspects of this—the 
electoral process—and the consequent, 
although not widely realized, power of 
the states to control it. 


“Appointment” of Electors 

The second clause of Section 1 of 
Article II of the Constitution provides: 
“Each State shall appoint, in such 
manner as the Legislature thereof may 
direct, a number of electors equal to 
the whole number of Senators and 
Representatives to which the State may 
be entitled in the Congress...” The 
Twelfth Amendment to the Constitu- 
tion, having superseded another para- 
graph of that clause, sets forth the 
procedure whereby the “appointed” 
electors select a President. 

Section 2 of Article I of the Consti- 
tution provides for popular election 
of Representatives, and the Seventeenth 
Amendment has made a similar provi- 
sion with respect to Senators. It is 
clear that the framers of the Constitu- 
tion did not have in mind the selection 
of a President in the same manner. 
When the Constitution was drafted, 
the subject of the proper method of 
choosing a President save rise to a 
divergence of views, and the second 


clause of Section 1 of Article II ap- 
pears to represent both a compromise 
of these views and a retreat from the 
problem, granting to the respective 
state legislatures the power to appoint, 
in whatever manner they might deem 
proper, electors who in turn select a 
President. And the case of McPherson 
v. Blacker! confirms this. There the 
court upheld the “appointment” of 
electors by the State of Michigan as 
a result of popular elections on a 
district-wide basis, but went on to rec- 
ognize the wide scope of state power 
in this field. Reference was made to 
the following earlier, and apparently 
acceptable, procedures for the choice 
of electors: by the legislature itself on 
joint ballot; by the legislature through 
a concurrent vote of the two houses; 
by vote of the people for a general 
ticket; by vote of the people in dis- 
tricts; partly by the people voting in 
districts and partly by the legislature; 
and by the legislature from candidates 
voted for by the people in districts. 
There is a clear distinction between 
the right to vote for a presidential 


elector and the right to vote for mem- 
bers of Congress. The former is a right 
granted by the individual state;* the 
latter, a federally derived right.* The 
voter at a congressional election de- 
rives his right from Section 2 of Ar 
ticle I of the Constitution* in the ca: 
of an election of Representatives and 
from the Seventeenth Amendment to 
the Constitution® in the case of an 
election of Senators. Yet it is within 
the power of each state to prescribe 
suffrage qualifications for all popular 
elections.° However, such state power 
in the case of congressional elections 
is indirect, for the Constitution spe- 
cifically provides that suffrage qualifi- 
cations must be the same as those for 
“electors of the most numerous branch 
of the State Legislature”.? There is no 
similar constitutional requirement if 
states choose to “appoint” presidential 
electors by popular election and a state 
could in such case prescribe suffrage 
qualifications different from those gov- 
erning elections of Congressmen and 
state legislators. 

Certainly, however, the power of the 





1. 146 U. S. 1 (1892). 

2. In re Green, 134 U. S. 377 (1890). 

3. Ex Parte Yarbrough, 110 U. S. 651 (1884); 
Wiley v. Sinkler, 179 U. S. 58 (1900); Swafford 
v. Templeton, 185 U. S. 487 (1902); U. S. v. 
Classic, 313 U. S. 299 (1941). 

4. “The House of Representatives shall be 
composed of members chosen every second year 
by the people of the several States...” 

5. “The Senate of the United States shall be 
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composed of two Senators from each State, 
elected by the people thereof. . .” 

6. Minor v. Happersett, 21 Wall. (88 U. S.) 
162 (1874); Williams v. Mississippi, 170 U. S. 213 
(1898); Pope v. Williams, 193 U. S. 621 (1904); 
Guinn v. United States, 238 U. S. 347 (1915); 
Breedlove v. Suttles, 302 U. S. 277 (1937); Pirtle 
v. Brown (6th Cir. 1941) 118 F. 2d 218, certiorari 
denied 314 U. S. 621 (1941). 

7. Article I, §2; Seventeenth Amendment. 
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The Electoral Process and the 


Power of the States 


The closeness of the 1960 presidential election, coupled with the 
action of electors in three states who voted for neither candidate 
of the two major parties, has focused nation-wide attention on the 
Electoral College which actually names the President of the United 
States. Mr. Wilkinson discusses the defects of the present system and 
the problem of finding an acceptable substitute. 


by Donald M. Wilkinson, Jr. * of the New York Bar (New York City) 


a“ 
[VERY FOUR YEARS considerable 
attention is directed to the wholly 
unique process of selecting the Presi- 
dent of the United States. It seems 
appropriate at this time to consider 
the constitutional aspects of this—the 
electoral process—and the consequent, 
although not widely realized, power of 
the states to control it. 


“Appointment” of Electors 
The second clause of Section 1 of 
Article II of the Constitution provides: 
“Each State shall appoint, in such 
manner as the Legislature thereof may 
direct, a number of electors equal to 
the whole number of Senators and 
Representatives to which the State may 
be entitled in the Congress...” The 
Twelfth Amendment to the Constitu- 
tion, having superseded another para- 
graph of that clause, sets forth the 
procedure whereby the 
electors select a President. 
Section 2 of Article I of the Consti- 
tution provides for popular election 
of Representatives, and the Seventeenth 
(Amendment has made a similar provi- 
sion with respect to Senators. It is 
clear that the framers of the Constitu- 
tion did not have in mind the selection 
‘f a President in the same manner. 
When the Constitution was drafted, 
the subject of the proper method of 
choosing a President gave rise to a 
divergence of views, and the second 


“appointed” 


clause of Section 1 of Article II ap- 
pears to represent both a compromise 
of these views and a retreat from the 
problem, granting to the respective 
state legislatures the power to appoint, 
in whatever manner they might deem 
proper, electors who in turn select a 
President. And the case of McPherson 
v. Blacker! confirms this. There the 
court upheld the “appointment” of 
electors by the State of Michigan as 
a result of popular elections on a 
district-wide basis, but went on to rec- 
ognize the wide scope of state power 
in this field. Reference was made to 
the following earlier, and apparently 
acceptable, procedures for the choice 
of electors: by the legislature itself on 
joint ballot; by the legislature through 
a concurrent vote of the two houses; 
by vote of the people for a general 
ticket ; 
tricts; 


by vote of the people in dis- 
partly by the people voting in 
districts and partly by the legislature; 
and by the legislature from candidates 
voted for by the people in districts. 
There is a clear distinction between 
the right to vote for a presidential 


elector and the right to vote for mem- 
bers of Congress. The former is a right 
granted by the individual state;* the 
latter, a federally derived right.* The 
voter at a congressional election de- 
rives his right from Section 2 of Ar- 
ticle I of the Constitution* in the case 
of an election of Representatives and 
from the Seventeenth Amendment to 
the Constitution® in the case of an 
election of Senators, Yet it is within 
the power of each state to prescribe 
suffrage qualifications for all popular 
elections. However, such state power 
in the case of congressional elections 
is indirect, for the Constitution spe- 
cifically provides that suffrage qualifi- 
cations must be the same as those for 
“electors of the most numerous branch 
of the State Legislature”.* There is no 
similar constitutional requirement if 
states choose to “appoint” presidential 
electors by popular election and a state 
could in such case prescribe suffrage 
qualifications different from those gov- 
erning elections of Congressmen and 
state legislators. 

Certainly, however, the power of the 








1. 146 U.S. 1 (1892). 

2. In re Green, 134 U. S. 377 (1890). 

3. Ex Parte Yarbrough, 110 U. S. 651 (1884); 
Wiley v. Sinkler, 179 U. S. 58 (1900); Swafford 
v. Templeton, 185 U. S. 487 (1902); U. S. v. 
os 313 U. S. 299 (1941). 

“The House of Representatives shall be 
ostenedae of members chosen every second year 
by the people of the several States . 

“The Senate of the United States shall be 
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composed of two Senators from each State, 
elected by the people thereof. . 

6. Minor v. Happersett, 21 Wall. (88 U. 8.) 
162 (1874); Williams v. Mississippi, 170 U.S. 213 
(1898); Pope v. Williams, 193 U. S. 621 (1904); 
Guinn v. United States, 238 U. S. 347 (1915); 
Breedlove v. Suttles, 302 U. S. 277 (1937); Pirtle 
v. Brown (6th Cir. 1941) 118 F. 2d 218, certiorari 
denied 314 U. S. 621 (1941). 

7. Article I, §2; Seventeenth Amendment. 
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states to appoint presidential electors 
is not unlimited. 


Limitations on Right of States 
To Restrict Suffrage 

If election by the people is the 
method of “appointment” chosen, the 
Fifteenth and Nineteenth Amendments 
clearly impose limitations on the state 
in question in the framing of suffrage 
qualifications. 

Although at the time of its adoption 
the Fourteenth Amendment was not 
considered restrictive of the power of 
the states to set up voting qualifica- 
tions,® certain decisions indicate that 
it is now not without impact in this 
field. In two of the celebrated “white 
primary” decisions, Nixon v. Herndon® 
and Nixon v. Condon,!® the Supreme 
Court, after having disposed of the 
“state action” question, ruled that the 
procedure in question was unconstitu- 
tional as a violation of the Fourteenth 
Amendment. In the former, the Court, 
speaking through Mr. Justice Holmes, 
said: 


We find it unnecessary to consider the 
Fifteenth Amendment, because it seems 
to us hard to imagine a more direct 
and obvious infringement of the Four- 
teenth,11 


In the latter, through Mr. Justice 
Cardozo, 


The Fourteenth Amendment, adopted 
as it was with special solicitude for 
the equal protection of members of 
the Negro race, lays a duty upon the 
court to level by its judgment these 
barriers of color.1? 


In the more recent case of Davis v. 
Schnell,13) where a federal district 
court invalidated a literacy test as a 
suffrage requirement, it did so on the 
ground that in application it conflicted 
with the “equal protection” clause of 
the Fourteenth Amendment as well as 
the Fifteenth Amendment.!* Although 
it seems quite clear that the same de- 
cision would have been reached in 
these cases on the basis of the Fif- 
teenth Amendment alone, it is note- 
worthy that the impact of the Four- 
teenth Amendment in cases dealing 
with state action with respect to the 
voting process is now judicially estab- 
lished. We have no reason to doubt 
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that its effect will reach beyond the 
Fifteenth and Nineteenth Amendment 
limitations.15 Consider the following 


language of the Court in Pope v. 
Williams :16 


The question might arise if an exclu- 
sion from the privilege of voting were 
founded upon the particular State from 
which the person came, excluding 
from that privilege, for instance, a 
citizen of the United States coming 
from Georgia and allowing it to a 
citizen of the United States coming 
from New York or any other State. 
In such case an argument might be 
urged that, under the Fourteenth 
Amendment of the Federal Constitu- 
tion, the citizen from Georgia was by 
the state statute deprived of the equal 
protection of the laws. Other extreme 
cases might be suggested. We neither 
assert nor deny that in the case sup- 
posed the claim would be well found- 
ed that a federal right of a citizen of 
the United States was violated by such 
legislation, for the question does not 
arise herein... 


With the expansion of the scope of the 
Fourteenth Amendment since Pope Vv. 
Williams, there seems little doubt as 
to how the Court would resolve such 
a controversy today. In any event it 
would seem that judicial interpretation 
of the Fourteenth Amendment has 
rendered the Fifteenth, and perhaps 
even the Nineteenth, Amendment super- 
fluous insofar as state action is con- 
cerned, 


Limitations on State Control 
of Election Machinery 

Part and parcel of the power of each 
state to “appoint” presidential electors 
is the right to regulate election machin- 
ery if it chooses to “appoint” by virtue 


of a popular election. Here too the 
Federal Constitution imposes restraints. 

In MacDougall v. Green,'* the Pro- 
gressive Party attacked the provision 
of the Illinois Election Code which re- 
quired that a petition to form and to 
nominate candidates for a new politi- 
cal party be signed by 25,000 voters, 
including at least 200 from each of at 
least fifty of the 102 counties in the 
state. The requirement was upheld on 
the ground that it served a legitimate 
legislative purpose. Nevertheless, here 
again it was tacitly conceded that a 
meritorious question had been raised 
under the “equal protection” clause of 
the Fourteenth Amendment. And the 
limitations in this field imposed by 
the Fourteenth Amendment necessarily 
apply to all state regulation of election 
machinery, whether federal or state of- 
fices are at stake. 

It has been suggested that state regu- 
lation of election machinery must nec- 
essarily fall in the face of conflicting 
congressional action.'* Federal au- 
thority to impose paramount sanctions 
is sought in the first clause of Section 
4 of Article I of the Constitution which 
provides: “The times, places and man- 
ner of holding elections for Senators 
and Representatives shall be prescribed 
in each State by the Legislature there- 
of; but the Congress may at any time 
by law make or alter such regulations, 
except as to places of choosing Sena- 
tors.” Speculative as is the conclusion 
that Congress might garner broad au- 
thority to regulate election procedures 
from such a clause, it is indeed ques- 
tionable whether this would be author- 
ity for congressional regulation of ma- 





8. Cooley, ConstiruTIonat LIMITATIONS, pages 
16-17. Note also the following statement by the 
Supreme Court: “The Fifteenth Amendment 
does not confer the right of suffrage upon any 
one. It prevents the States, or the United States, 
however, from giving preference, in this par- 
ticular, to one citizen of the United States over 
another on account of race, color, or previous 
condition of servitude. Before its adoption, this 
could be done. It was as much within the power 
of a State to exclude citizens of the United 
States from voting on account of race, &c., as 
it was on account of age, property, or educa- 
tion. Now it is not.” United States v. Reese, 
92 U. S. 214 at 217 (1875). 

9. 273 U. S. 536 (1927). 

10. 286 U. S. 73 (1932). 

11. Nixon v. Herndon, supra note 9 at 540. 

12. Nixon v. Condon, supra note 10 at 89. 

13. 81 F. Supp. 872 (S.D., Ala., 1949), affd. 
per curiam, 336 U. S. 933 (1949). 
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14. And where the court has refused to in- 
validate tests of this nature it has recognized 
that meritorious issues under the Fourteenth 
Amendment and the Fifteenth Amendment were 
raised. Williams v. Mississippi, supra note 6; 
Trudeau v. Barnes (5th Cir. 1933) 65 F. 2d 563, 
certiorari denied, 290 U. S. 659 (1933); Lassiter 
v. Northampton County Board of Elections, 360 
U. S. 45 (1959). 

15. And the growing importance of the 
“equal protection” clause makes this question 
more than academic. See Tussman and ten 
Broek, The Equal Protection of the Laws, 37 
Cauir. L. Rev. 341-81 (1949) and consider the 
subsequent development of the clause reflected 
by the school segregation cases. 

16. Supra note 6 at 634. 

17. 335 U. S. 281 (1948). 

18. The Right To Form a Political Party, 43 
Inv. L. Rev. 832 (1949). See also U. S. v. Classic, 
supra note 3; Lassiter v. Northampton County 
Board of Elections, supra note 14. 
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chinery effecting state “appointment” 
of presidential electors.!® 


Limitations on Choice of 
‘Appointment’ Process 

Granting the paramount authority of 
the respective states to choose the 
method of “appointment” of presiden- 
tial electors but taking into account 
the established impact of the equal 
protection clause of the Fourteenth 
Amendment as a limitation on the 
function of the popular election proc- 
ess, it is quite likely that such a clause, 
in the event the question ever arises, 
would be held to be a limitation on 
the state “appointment” process gener- 
ally and that any discriminatory “ap- 
pointment” procedure would be struck 
down. McPherson v. Blacker, however, 
is clear authority that the Fourteenth 
Amendment has not “frozen” the popu- 
lar election as the only proper method 
of “appointment” of presidential elec- 
tors.*° 

Perhaps one question of practical 
concern is whether a state may set up 
a discriminatory districting system and 
“appoint” electors on the basis of 
popular elections on a district wide 
basis. In Colegrove v. Green,” on an 
attack of a districting system for the 
election of members of the House of 
Representatives, the Court ruled that 
no justiciable controversy was pre- 


sented, that such was a political ques- 
tion which must be dealt with by the 
Congress under its authority to secure 
fair representation by the states and 
by the House itself under the power 
conferred upon it to be the judge of 
the elections and qualifications of its 
members.?* Apart from the substantial 
limits imposed upon the rule of Cole- 
grove V. Green by Gomillion v. Light- 
foot,2* a decision of the Court in its 
current term, it is doubtful that the 
absence of similar constitutional pro- 
vision with respect to the elections and 
qualifications of presidential electors 
renders state action free from limi- 
tation. Rather, it seems likely that 
any patently discriminatory plan would 
be struck down by the ubiquitous equal 
protection clause. There seems little 
doubt that this clause of the Fourteenth 
Amendment constitutes a limitation on 
the respective state legislatures in all 
phases of the process of “appointment” 
of presidential electors. 


The Present System 

Today, all states have chosen to 
“appoint” presidential electors by 
means of a state-wide popular elec- 
Prior to the election, each 
political party certifies its slate of 
nominated electors to the appropriate 
state official.*° 

The artificial nature of the function 


tion.*4 





19. Since presidential electors perform a fed- 
eral function, Congress, in the exercise of its 
power to preserve the departments and institu- 
tions of the government from impairment or 
destruction, may enact legislation safeguarding 
elections of such officers from the improper use 
of money to influence the result. Burroughs v. 
United States, 290 U. S. 534 (1934). For statu- 
tory provisions imposing criminal sanctions on 
conduct in connection with elections, see 2 U.S. 
C.A. 241-256; 18 U.S.C.A. 591-612. 

20. “‘If because it happened, at the time of the 
adoption of the Fourteenth Amendment, that 
those who exercised the elective franchise in 
the State of Michigan were entitled to vote for 
all the presidential electors, this right was ren- 
dered permanent by that amendment, then the 
second clause of Art. IJ has been so amended 
that the States can no longer appoint in such 
manner as the legislatures thereof may direct; 
and yet no such result is indicated by the lan- 
guage used nor are the amendments neces- 
sarily inconsistent with that clause. .. There is 
no color for the contention that under the 
amendments every male inhabitant of the State 
being a citizen of the United States has from 
the time of his majority a right to vote for 
presidential electors.”” McPherson v. Blacker, 
supra note 1 at 38. 

21. 328 U.S. 549 (1946). 

22. Constitution Article I, Sections 4-5. 

23. 364 U. S. 339 (1960). A complaint alleging 
that a local act redefining the municipal boun- 
daries of Tuskegee, Alabama, had as its purpose 
the removal from the city of substantially all 
Negro voters was held to have stated a cause 
of action. Colegrove v. Green was distinguished 
as involving an alleged discriminatory appor- 
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of the elector is illustrated by the fact 
that statutes in thirty-two states*® re- 
quire or permit the names of the party 
candidates for President and Vice 
President to appear on the ballot in 
lieu of the names of the nominees for 
the office of elector.27 In fourteen 
other states** the names of the pros- 
pective electors, together with the 





tionment resulting from legislative inaction. 
While the decision of the Court in Gomillion v. 
Lightfoot rested on the Fifteenth Amendment, 
Mr. Justice Whittaker, in concurring, felt that 
the “equal protection” clause of the Fourteenth 
Amendment was determinative. 

24. Nebraska and New Mexico, in lieu of pro- 
viding for the direct election of electors, pro- 
vide for administrative appointment of electors 
of the party of presidential and vice-presiden- 
tial candidates successful at the polls. Rev. Stat. 
Neb. §32-4,104, §32-546; N. M. Stat. (1953) 3- 
10-2. 

25. In the State of Pennsylvania, the nominee 
for President of the national convention of each 
party nominates the slate of electors for his 
party. 25 Pa. Stat. Ann. §2878. Within existing 
constitutional provisions, this would appear to 
be the most effective restraint on the exercise 
of elector discretion. 

26. Laws of Alaska, 1960, Ch. 83, Secs. 3.03, 
6.05; Calif. Elections Code Ann. §§3804, 3805; 
Colo. Rev. Stat. (1953) 49-9-1; Conn. Gen. Stat. 
Ann. §9-175 (optional with secretary of state) ; 
15 Del. Code Ann. 4502, 4951, 5704; Fla. Stat. 
Ann. §§103.021, 103.011; Ill. Ann. Stat. Ch. 46, 
§21-1; Ind. Stat. Ann. §29-3902; Iowa Code Ann. 
§§49.32, 54.2; Ky. Rev. Stat. Ann. §118.170; La. 
Stat. Ann.-Rev. Stat. 18:1168 (voting machine, 
but voter must be accorded means to split vote) ; 
Me. Rev. Stat. (1954) c. 5, §§77, 78; Ann. Code 
Md. art. 33, §§94, 154; Mass. Gen. Laws Ann. 
c. 54, §§43, 78; Mich. Stat. Ann. §§6.1706, 6.1045; 
Minn. Stat. Ann. §208.04; Ann. Mo. Stat. §111.- 
420; Rev. Stat. Neb. §32-422; Nev. Rev. Stat. 
296.175, 298.020;-N. H. Rev. Stat. 59:3; N. J. 
Stat. Ann. 19.14-8.1; N. M. Stat. (1953) 3-10-2; 
Cons. Laws N. Y. Election Law §248 (voting 
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machine, but see §259, where device must be 
furnished whereby voter may split vote or 
write in candidates for elector); Gen. Stat. 
N. C. §§163-108, 163-155; Ohio Rev. Code 
§3505.10; 25 Pa. Stat. Ann. §2963; Gen. Laws 
R. I. (1959 Supp.) §17-19-3 (voting machine, 
but means must be furnished to split vote or 
write in candidates); Stat. Tex. Ann. Election 
Code, arts. 6.05, 11.02; Utah Code Ann. §20-7-5; 
Rev. Code Wash. 29.71.020; W. Va. Code (1955) 
§97; Wis. Stat. Ann. 6.23, 11.03, 9.04. 

27. In Thomas v. Cohen, 146 Misc. 836, 262 
N.Y.S. 320 (1933) and State v. Myers, 132 Ohio 
18, 4 N.E. (2d) 397 (1936), the constitutionality 
of such a requirement was unsuccessfully con- 
tested. But, re the former, see note 44. 

28. Ariz. Rev. Stat. (1956) §16-845; Idaho 
Code §34-904; Kan. Gen. Stat. (1949) §25-603; 
Miss. Code Ann. §3107.5 (also permits any 
political party to enter slate of unpledged eiec- 
tors); Rev. Code Mont. (1947) §23-2101; N. D. 
Rev. Code (1943) 16-1106; 26 Okla. Stat. Ann. 
$513; Ore. Rev. Stat. 250:110; Code Laws S. C. 
§23-309 (names of presidential and vice-presi- 
dential candidates included at option of party) ; 
S. D. Code (1939) §16.1105; Tenn. Code Ann. 
§2-1210; 17 Vt. Stat. Ann. §794 (names of presi- 
dential and vice-presidential candidates added 
at option of party); Code of Va. (1960 Suyp.} 
$24-290.4; Wyo. Stat. (1957) §22-301. Where 
paper ballots are used in the States of Louisi- 
ana and New York, the names of the candidct*s 
for President and Vice President appear on the 
ballot with the names of candidates for the 
office of elector; La. Stat. Ann.-Rev. Stat. 18:624; 
Cons. Laws N. Y. Election Law §107 (must also 
provide separate column for write-in candi- 
dates). 
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names of the candidates, appear on the 
ballot. In the former states a vote for 
particular candidates is deemed a vote 
for their party’s slate of electors. 

The States of Arkansas and Georgia 
until recently dealt with the issue in a 
manner similar to the states first above 
referred to. However, Arkansas? in 
1959 and Georgia®® in 1958 enacted 
legislation providing that only the 
names of the respective parties and 
nominees for electors were to appear 
on the ballot, specifically providing 
that the names of the candidates for 
President and Vice President were not 
to appear on the ballot. Although this 
legislation is obviously intended to 
limit the control of the National Demo- 
cratic Party, its effect is to return a 
measure of importance to the office of 
presidential elector. 


State Control of 
Presidential Electors 

Each state has the power to require 
reasonable qualifications of candidates 
for state office.*! Clearly, arbitrary 
and unreasonable qualifications, those 
not designed to serve a legitimate pur- 
pose, could be successfully contested 
as violative of the Fourteenth Amend- 
ment. Since it has been determined 
that a presidential elector, although 
he performs a federal function, is a 
state officer,*? no distinction can be 
imagined which would support any dif- 
ferent treatment of state power to 
require qualifications of presidential 
electors subject to the same limita- 
tion.®? And the possibility of qualifi- 
cations varying from state to state 
would be no basis for the denial of 
state power. 

Is the forfeiture of elector discretion 
a legitimately imposed qualification? 
If so, is it enforceable? 





29. Arkansas Statutes (1959 Supp.) §§3-325, 
3-328. 

30. Ga. Code Ann. §§34-2508 et seq. (tem- 
porary legislation expiring in 1962). 

31. In a per curiam decision in Gerende v. 
Board of Suprs. of Elections of Baltimore, 341 
U. S. 56 (1951), the court upheld a Maryland 
law requiring candidates for public offices in 
the state to take an oath that they are not 
engaged in an attempt to overthrow the govern- 
ment by force or violence. 

32. In re Green, supra note 2; McPherson v. 
Blacker, supra note 1. 

33. Many states require that its electoral 
slate include at least one resident from each 
congressional district. 

34. 343 U.S. 214 (1952). 

35. Ibid. at 230. 

36. Laws of Alaska, 1960, C. 83, §6.09. 
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In Ray v. Blair®4 the question arose 
whether the Alabama State Democratic 
Executive Committee might, pursuant 
to statutory authority, exact from can- 
didates for nomination as presidential 
electors a pledge to aid and support 
the nominee of the National Conven- 
tion of the Democratic Party. In a 
five-to-two decision, the Court upheld 
the requirement of the pledge but 
refused to say that it would be enforce- 
able, not refuting the contention that 
there existed “an assumed constitu- 
tional freedom of the elector under the 
Constitution, Art. II, §1 to vote as he 
may choose in the electoral college”.*° 
However, it would seem that if the 
pledge were valid, but unenforceable, 
its only value would derive from the 
extent to which, by indirection, it ac- 
complished a variance from the “as- 
sumed constitutional freedom” and this 
was the basis of the dissent. 

In the States of Alaska,*® Califor- 
nia,** Tdaho®® and Maryland,*® the 
electors are required by law to vote for 
the presidential and vice-presidential 
candidates of the party which they 
represent.4° In Virginia, the electors 
are by statute*! “expected” to vote for 
the nominees of the national conven- 
tion of their party unless the state con- 
vention instructs otherwise, in which 
case the national convention may cer- 
tify a slate of electors which is “ex- 
pected” to so support its candidate. 
Oregon requires that each elector, prior 
to his nomination, must pledge to vote 
for the party nominees,*? and Alaska, 
in addition to the above stated require- 
ment, requires that each party exact 
from its electors a pledge to vote for 
the party candidates.4* And there is 
little doubt but that the parties them- 
selves, independent of statutory re- 
quirement, exert efforts to limit elector 


discretion. It would appear, however, 
that the overtones of Ray v. Blair cast 
some doubt as to the effectiveness, in 
the last analysis, of these state and 
party requirements, 

It has been suggested that, even ab- 
sent legislative direction with respect 
to the vote of electors, the historical 
development of the function of the 
elector is such that he could now by 
law be compelled to cast his vote for 
the candidates of his party.44 Aside 
from the doubt raised by Ray v. Blair 
as to the availability of this remedy, 
the conclusion seems doubtful with- 
out some finding that the state legis- 
lature has so expressed its will. 

And where the state legislature has 
affirmatively indicated that a vote for 
a particular slate of electors is in no 
way to be interpreted as an endorse- 
ment of particular presidential and 
vice-presidential candidates, clearly, 
the elector would not be bound to so 
cast his vote. 


Conclusion 

The recent Arkansas and Georgia 
legislation and the closeness of the 
1960 election suggest an interesting 
possibility. If any election were close 
enough so that unpledged or renegade 
electors could prevent either of the 
two major parties from obtaining a 
majority in the electoral college by 
casting their ballots for a third slate 
of candidates, the selection of a Presi- 
dent would, under the Twelfth Amend- 
ment, be thrown into the House of 
Representatives. The House would then 
vote by state from among the three 
candidates receiving the highest num- 
ber of electoral votes. The selection of 
a Vice President would be made by the 
Senate (voting by members) from the 
two leading candidates. In both cases, 





37. Calif. Elections Code Ann .§10555. 

38. Idaho Code §34-904. 

39. Ann. Code Md.., art. 33, §156. 

40. In 1951 Alabama repealed a 1945 law re- 
quiring electors to vote for the party nominees. 
The exaction of a pledge by the parties, which 
created the Ray v. Blair controversy, is appar- 
ently still authorized. Code of Alabama, tit. 17, 


41. Code of Va. §24-290.6. 

42. Ore. Rev. Stat. 249.240. 

43. Laws of Alaska, 1960, C. 83, §6.04. 

44. “The electors are expected to choose the 
nominee of the party they represent, and no 
one else. So sacred and compelling is that ob- 
ligation upon them, so long has its observance 
been recognized by faithful performance, so 
unexpected and destructive of order in our land 
would be its violations, that the trust that was 
originally conferred upon the electors by the 
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people, to express their will by the selections 
they make, has, over these many years, ripened 
into a bounden duty—as binding upon them as 
if it were written into the organic law. The 
elector who attempted to disregard that duty 
could, in my opinion, be required by man- 
damus to carry out the mandate of the voters 
of his state.” Thomas v. Cohen, supra note 27 
at 841, 326. Compare, however, the statement 
of the court in State v. Hummel, 150 Ohio 127, 
80 N. E. 2d 899 at 909 (1948): “Ohio is entitled 
to 25 presidential electors to be elected at the 
1948 general election. Each one of the 25 elected 
may vote as he pleases for any person eligible 
for the office of president or vice-president of 
the United States. It is only by force of a moral 
obligation, not a legal one. that the presidential 
electors pledged to certain candidacies fulfill 
their pledges after election.” 
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election must be by a majority. In the 
event the House, whether because of 
loss of votes due to divided state dele- 
gations or because of support for the 
third candidate, could not cast twenty- 
six votes for one of the candidates, 
the Vice President selected by the Sen- 
ate would serve as President until the 
House could take action,*® which con- 
ceivably might never occur during the 
ensuing four years. 

Clearly, the dissent in Ray v. Blair 
is correct in concluding that the prev- 
alence of pledges of presidential elec- 
tors would strip the office of all free- 
dom of action. But this, absent these 
pledges, with little exception, has been, 
to modern memory, the history of the 
electoral college and perhaps the ma- 
jority decision can be justified in that 
it takes judicial notice of the mere 
formalism of the electoral college and 
much can be said for preventing the 
electoral college device from frustrat- 
ing the will of the people. But the dis- 
sent seems on sound grounds question- 
ing whether this is a basis for consti- 
tutional interpretation. Perhaps the 
time has come for the Congress and 
the people, via the constitutional 
amendment process, to take “judicial 
notice” of the fiction known as the 
electoral college. 

None can deny that conditions exist- 
ing at the time of the adoption of the 
Constitution which discouraged its 
framers from lodging the choice of the 
Executive with the people no longer 
exist and that the choice of a President 
under any new system must result from 
a popular election. 

The first solution that comes to mind 
is the complete abolition of the elec- 
toral system and the selection of a 
President and Vice President at a 
nationwide popular election. However, 
the practicalities of the situation re- 
quire us to dispense with this rather 
summarily, The present system accords 
to the less populous states a dispropor- 
tionately greater voice in the electoral 
college and it is wishful thinking to 


suppose that they would surrender 
this. 

What clearly could be accomplished 
is the death of the office of elector it- 
self and the birth of popular participa- 
tion in the selection of a President and 
Vice President as a constitutional right. 
Only very occasional support for the 
principle of elector discretion is ob- 
served and every state today “appoints” 
electors at a popular election. The 
President and Vice President could be 
chosen by electoral votes, the alloca- 
tion of which would be automatically 
determined by the various state popu- 
lar elections. 

Any amendment should also aban- 
don, or at least vary to achieve a more 
equal representation of the popular 
voice, the present function of the House 
of Representatives and the Senate. If 
abandoned, the new system would nec- 
essarily entail election by a plurality 
of electoral votes. 

Insofar as the distribution of elec- 
toral votes among the candidates is 
concerned, perhaps the suggestion with 
the greatest support is that the Consti- 
tution be amended so that the electoral 
vote in each state be distributed to the 
candidates in proportion to their suc- 
cess at the polls.*® It is pointed out 
that this would eliminate the long- 
standing lack of attention given by 
candidates, as well as officeholders, to 
the “sure” states and bring down to 
realistic proportions the importance of 
the few “pivotal” states. A few prob- 
lems, however, come to mind. 

While it is true that under such a 
system a third-party candidate could 
not swing the entire electoral vote of 
a state from one to the other of the 
principal candidates, it is quite possi- 
ble that the proportionate distribution 
of electoral votes feature (with its nec- 
essary concomitant, election by plural- 
ity) would nurture the development of 
many “third” parties. 

Further, only the most undesirable 
aspect of the federal feature of the 
present system would be retained, if 
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not accentuated. Nevada would still 
have a disproportionately strong voice 
in the selection of a President but it 
would not speak with one voice as the 
State of Nevada. Absent the latter, 
there is little, if any, justification for 
the former. And inasmuch as _ the 


“single-party” states are by and large 
within the smaller state group, the 
influence of such a group would be in- 
creased relative to that of the more 
populous states where a close division 
between the two major parties would 


prevent any sizable swing of electoral 
votes,47 

Perhaps a new constitutional scheme 
for the selection of a President and 
Vice President, representing a compro- 
mise between a completely proportion- 
ate allocation of electoral votes and the 
retention of all aspects of the federal 
feature, is in order. A portion of each 
state’s electoral votes, for example, one 
third, could be cast for the candidate 
receiving the greatest number of votes 
at the popular election while the bal- 
ance could be allocated on a propor- 
tionate basis.** To be of any signifi- 
cance insofar as the smaller states are 
concerned this would of course require 
a proportionate increase in the number 
of each state’s electoral votes. It would 
seem that this solution would do less 
violence to established sets of relative 
values and at the same time be less un- 
palatable to those states content with 
the present, not wholly satisfactory, 
system for the distribution of electoral 
votes, 


45. Twentieth Amendment, §3. 

46. Kefauver, Proposed Changes in the Presi- 
dential Election System, 1 Vanp. L. Rev. 396 
(1948); Vandenbosch, The Need for Some Con- 
stitutional Changes, 37 Ky. L. J. 343 (1949); 
Wechsler, Presidential Elections and the Consti- 
tution: A Comment on Proposed Amendment, 
35 A.B.A.J. 181 (1949). 

47. See Wechsler’s article, supra, note 46. 

48. In the interest of preventing an undue 
fragmentation of the two-party system, Wechs- 
ler favors a proposal of Senator Norris to re- 
quire a successful candidate to receive 35 per 
cent support in the electoral college and, absent 
such support, selection by a majority of the 
numbers of Congress on joint ballot; supra 
note 46. This would seem to be a sound feature 
of any amendment. 
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The Circular Trend in ‘Trademarks 


In 1946, after eight years of study and consideration, the Congress 
enacted a Trademark Act which was intended to clarify and simplify 
the confusing body of trademark law. Mrs. Leeds discusses that statute 
and the interpretation given it by the Court of Customs and Patents 
Appeals, which she declares is leading directly back to the law the way 
it was before Congress passed the Trademark Act in 1946. The article 
is taken from an address delivered before the Patent Law Association 


of Rochester, New York. 


by Daphne Robert Leeds ¢ of the Georgia Bar 


In 1946, AFTER eight years of draft- 
ing, revising, re-drafting, testifying and 
reporting by, before, and on behalf of 
various bar and congressional com- 
mittees, Congress enacted a new trade- 
mark statute. The new law was hailed 
far and wide by Bar and businessmen 
alike as a realistic and rational ap- 
proach to mid-twentieth century com- 
mercial practices. Much was written 
about what the law was intended to 
and would do to provide an incentive 
to register and to bring about a realis- 
tic relationship between the right to 
register and the right to use. The con- 
gressional committees in their reports 
on the bill which was enacted stated 
that one purpose of the legislation was 
to remedy construction of the prior 
acts which had, in several instances, 
obscured and perverted their original 
purpose. “These constructions”, said 
the committees, “have become so in- 
grained that the only way to change 
them is by legislation.” 

This discussion will be limited to 
three clichés which had become in- 
grained in the administration of the 
trademark law and to point out what 
Congress did in an attempt to change 
them by legislation. Then, I shall try 
to delineate the trends apparent in the 
opinions and decisions of the courts 
reviewing Patent Office decisions and 
draw appropriate conclusions as to the 
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real effect of the legislative changes. 


The Effect of Registration 
Under the 1905 Act 

The three clichés established, and 
repeated over and over again by the 
Court of Customs and Patent Appeals, 
under the 1905 Act might be stated as 
follows: 

1. A registration is evidence of use 
of the registered mark. 

2. An opposer’s registration may not 
be attacked in an opposition proceed- 
ing. 

3. The right to register is not the 
same as the right to use. 

The Trademark Act of 1905 con- 
tained in Section 16 a statement that 
“the registration of a mark under the 
provisions of this Act shall be prima 
facie evidence of ownership”. Regis- 
tration had no further evidentiary 
value under that statute; and the dis- 
trict courts and the courts of appeals 
were consistent in their holdings that 
registration was only prima facie, and 


not conclusive, evidence of ownership 
and such evidence was rebuttable in 
any case where it was questioned.' In 
the later days of the 1905 Act, these 
courts were consistent in holding that 
registrations created a presumption of 
validity, but here again it was held 
that this presumption was not conclu- 
sive, and when it was questioned in 
any action in which reliance was 
placed upon the registration, the bur- 
den was shifted to the person challeng- 
ing validity to establish invalidity.” 
The courts, however, held that regis- 
trations did not constitute evidence of 
subsequent use of the mark.* 

The Court of Customs and Patent 
Appeals, however, consistently held un- 
der the 1905 Act that registration con- 
stituted evidence of use in both opposi- 
tion and cancellation proceedings and 
that the presumption of use dates from 
the filing date of the application which 
resulted in the registration.* 

It must be assumed that the Court 
of Customs and Patent Appeals held 





1. Philco Corp. v. Phillips Mfg. Co. (7th Cir.) 
133 F. 2d 663; House of Westmore, Inc. v. Denney 
(3d Cir.) 151 Fed. 261; Dwinnell Wright Co. v. 
National Fruit Products Co. (1st Cir.) 140 F. 2d 
618; Pangborn Corp. v. American Foundry 
Equipment Co. (3d Cir.) 159 F. 2d 88. 

2. Barbasol Co. v. Jacobs (7th Cir.) 160 F. 2d 
336; Pangborn Corp. v. American Foundry 
Equipment Co. (3d Cir.) 159 F. 2d 88; House of 
Westmore, Inc. v. Denney (3d Cir.) 151 F. 2d 
261; Dollcraft Co. v. Nancy Ann Storybook 
Dolls, Inc. (9th Cir.) 197 F. 2d 293; Brooks Bros. 
v. Brooks Clothing of California, Ltd (S.D. 
Calif.) 60 F. Supp. 442, affd. 158 F. 2d 798; 
Pennzoil Co. v. Crown Central Petroleum Corp. 
(Md.) 50 F. Supp. 891, affd. 140 F. 2d 387; 
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Folmer Graflex Corp. v. Graphic Photo Service 
(Mass.) 44 F. Supp. 429; Vickers, Inc. v. Fallon 
(Mich.) 48 F. Supp. 221. But see National Nu 
Grape Co. v. Guest (10th Cir.) 164 F. 2d 874, 
where the court did not shift the burden of 
establishing invalidity, but required proof of 
validity. 

3. Northmont Hosiery Corp. v. True Mfg. Co. 
(E.D. Wis.) 100 F. Supp. 909, and cases therein 
cited. 

4. Rosengart v. Ostrex Co. (C.C.P.A.) 136 F. 
2d 249; Bielzoff Products Co. v. White House 
Distillers, Ltd (C.C.P.A.) 107 F. 2d 583; Charles 
of the Ritz, Inc. v. Elizabeth Arden (C.C.P.A.) 
161 F. 2d 234. 
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to this conclusion because of the fact 
that the 1905 Act provided that a mark 
which so resembled a registered or 
known mark owned and in use by an- 
other and appropriated to merchandise 
of the same descriptive properties as 
to be likely to cause confusion or mis- 
take in the mind of the public or to 
deceive purchasers could not be regis- 
tered (Sec. 5a, second proviso), since 
it so often held that if a mark was 
“confusingly similar” to a registered 
mark it could not be registered, irre- 
spective of the use of the registered 
mark. It should be noted that the 
phrase in the statute was “registered 
or known mark owned and in use”. 
The court, however, consistently held 
in opposition and cancellation proceed- 
ings that nonuse of a registered mark 
by an opposer was irrelevant,° appar- 
ently disregarding the statutory lan- 
guage “owned and in use”. 

Similarly, the court must have inter- 
preted the 1905 statute as precluding 
registration of a mark which so resem- 
bled a registered mark as to cause con- 
fusion, mistake or deception, irrespec- 
tive of use of the registered mark, in 
concluding consistently that an oppos- 
er’s registration may not be attacked 
in an opposition proceeding. This hold- 
ing seemed to have overlooked the dif- 
ference between adversary proceedings 
and ex parte cases. The 1905 Act gave 
to any person who believed he would 
be damaged by the registration of a 
mark the right to oppose such registra- 
tion. It would seem, then, that the 
question to be decided in opposition 
proceedings based on probable confu- 
sion was whether or not the opposer 
had-established facts from which dam- 
age by the sought-after registration 
would be inferred—and not whether 
or not the applicant was entitled to 
registration. Yet, it became apparent 
that the court was deciding an appli- 
cant’s right to registration, and because 
of this misconception of the question 
presented in oppositions, the court con- 
sidered the matter as if it were an 
ex parte question assuming, or presum- 
ing, that the registered mark was cur- 
rently in use and refusing to hear any 
evidence of nonuse which would in- 
validate the registration. The registra- 


tion thus was treated as conclusively 
establishing a registrant’s rights. 


With reference to the third cliché 
that the right to use and the right to 
register are not the same, the incon- 
sistent conclusions as to these rights 
arrived at by the district and appel- 
late courts and by the Court of Cus- 
toms and Patent Appeals—and the 
Patent Office tribunals—seemed to con- 
cern only the business community and 
counsel, The district and appellate 
courts paid lip service to the “weight” 
to be attributed decisions of the Court 
of Customs and Patent Appeals, but 
proceeded to decide the cases on the 
basis of the right to use the marks as 
that right was established in the case. 
The Court of Customs and Patent Ap- 
peals consistently held that it was not 
concerned with what a court held in 
connection with the right to use, since 
it was concerned only with the right to 
register,® even though the proceedings 
in each of the courts were based on 
probable confusion resulting from re- 
semblance of the marks of the parties. 


An Anomalous 
Position for Business 

Although all of the federal courts, 
including the Court of Customs and 
Patent Appeals, were consistent in their 
recognition of the concept that trade- 
mark rights grow out of use and that 
the right to register grows out of use 
in interstate, foreign or territorial com- 
merce, the Court of Customs and Pat- 
ent Appeals made its determinations 
without regard to what a court may 
have held concerning the rights of the 
parties to use. American businessmen 
found themselves in the anomalous 
situation where some marks that were 
registered could not be used and some 
marks that could be used could not be 
registered. 

These three clichés—a registration 
is evidence of use of the registered 
mark, an opposer’s registration may 
not be attacked in an opposition pro- 
ceeding, and the right to register is 
not the same as the right to use—had 
become so ingrained that an effort was 
made to change them by legislation. 

In the Act of 1946 Congress pro- 
vided that registration on the Prin- 
cipal Register is prima facie evidence 
of ownership of the mark, validity of 
the registration and the registrant’s ex- 
clusive right to use the mark on the 
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goods specified therein. (Note that 
Congress did not say that the registra- 
tion constitutes prima facie evidence 
of validity of the mark.) This prima 
facie evidence is no different from any 
other prima facie evidence in that it 
is at all times rebuttable. 

Congress recognized that registra- 





5. Lactona, Inc. v. Lever Brothers Company 
(C.C.P.A.) 144 F. 2d 891. 


6. See Doyle v. John Morrell & Company, 
88 F. 2d 721, where the Court of Customs and 
Patent Appeals refused registration of “Strong- 
heart”; and John Morrell & Company v. Doyle, 
97 F. 2d 239, where the Seventh Circuit permit- 
ted use of the mark. See also Van Camp Sea 
Food Co., Inc. v. Westgate Sea Products Co., 28 
F. 2d 957, where the Ninth Circuit permitted 
use of the mark “Breast O’Chicken”; and Van 
Camp Sea Food Co., Inc. v. Westgate Sea Prod- 
ucts Co., 48 F. 2d 950, where the Court of 
Customs and Patent Appeals refused registra- 
tion. 
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tion is not evidence of use of the mark 
shown, since it provided that registra- 
tion would be cancelled at the end 
of six years following its date unless, 
during the sixth year, an affidavit 
showing use or excusable nonuse of 
the mark is filed in the Patent Office. 
The annual reports of the Commission- 
er show that more than 25 per cent of 
the registrations issued are cancelled 
at the end of the sixth year for failure 
to show use or excusable nonuse. The 
annual reports further indicate that 
approximately two thirds of the regis- 
tered marks are not in use at the end 
of the twenty-year term, since only 
about one third are renewed. 

Congress further provided that non- 
use for two consecutive years consti- 
tutes prima facie abandonment of a 
registered mark, 


In an effort to bring about a recon- 
ciliation between the 
concerning the right to use and the 
right to register and to permit registra- 
tion of all marks in lawful use in inter- 
state, foreign and territorial commerce, 
Congress provided for the application 
in interferences, oppositions, cancella- 
tions and concurrent user proceedings 
of the equitable principles of laches, 


inconsistencies 


acquiescence and estoppel; it provided 
for registration of the same or similar 
marks by concurrent lawful users; it 
authorized refusal of registration on 
the basis of probable confusion only if 
the registered mark which it resembles 
is not abandoned; it authorized the 
Commissioner (and the Court of Cus- 
toms and Patent Appeals on appeal 
from the Commissioner) in all adver- 
sary proceedings to refuse to register 
an opposed mark, cancel or restrict 
the registration of a registered mark, 
refuse to register any or all of several 
interfering marks, or register the mark 
or marks for the person or persons en- 
titled thereto, as the rights of the par- 
ties may be established in the proceed- 
ings; and it provided that in any ac- 
tion involving a registered mark the 
trial court may determine the right of 
registration, order the cancellation of 
registrations, in whole or in part, re- 
store cancelled registrations, and other- 
wise rectify the register with respect 
to the registrations of any party to the 
action. 
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The Intent of Congress 
Seems To Be Clear 

These legislative changes, when read 
together and when studied in the light 
of the legislative hearings, make it am- 
ply clear that it was the intention of 
Congress to limit the evidentiary value 
of a registration to the three matters 
enumerated; and if there had been an 
intention to provide that a registration 
is evidence of use, it seems that Con- 
gress would have so stated; it would 
not have provided for cancellation for 
failure to show continued use during 
the sixth year, or for two years non- 
use amounting prima facie to abandon- 
ment; and it would not have included 
in Section 2(d) the words “and not 
abandoned”. 

If Congress had intended that an 
opposer’s registration may not be chal- 
lenged in an opposition proceeding, it 
seems that it would have so stated; it 
would not have included in Section 
2(d) the words “and not abandoned” ; 
and it would not have given authority 
to the Commissioner in adversary pro- 
ceedings in the Patent Office and to 
the courts in actions involving regis- 
tered marks to rectify the register so 
as to reflect the rights of the parties as 
they are established in the case. 

If Congress had intended to make a 
distinction between the right to use 
and the right to register, it seems that 
it would have so stated; and it would 
not have written into the statute a pro- 
vision for applying equitable principles 
and have provided the same broad 
authority to the Commissioner as to 
the courts. 

Where do we stand today? 

The Court of Customs and Patent 
Appeals says: 

This court has consistently held that 
ownership of a trademark registration 
constitutes prima facie evidence of 


ownership and use of the registered 
mark [italics added]. 


citing five of its decisions under the 
1905 Act.? 

The Court of Customs and Patent 
Appeals says that in an opposition the 
issue must be considered not on the 
basis of what the record as a whole 
tends to show about an opposer’s use 
of the mark, however close to the truth 
it may be, but rather op the basis of 
the goods enumerated in its registra- 
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tion.’ In other words, even if the rec- 
ord shows nonuse of a registered mark 
of an opposer, the court apparently 
will not consider that fact, but will 
presume that the mark is in use on 
all goods recited in the registration. 
The other federal courts continue to 
hold that a mark must be in use to 
entitle it to registration, and it must 
remain in use in order to receive pro- 
tection; and that the presumptions 
created by registrations are rebut- 
table.!° 

It is suggested that the Court of 
Customs and Patent Appeals has, for 
all practical purposes, in oppositions 
read of the statute Section 19 
which provides for application of equit- 
able principles; it has apparently over- 
looked or disregarded the provisions 


out 


of Section 18 which give to it the same 
broad authority to rectify the register 
as Section 37 gives to the courts; it 
has overlooked or disregarded the stat- 
utory provision in Section 45 that two 
years’ nonuse constitutes prima facie 
abandonment; it has overlooked or dis- 
regarded the requirement in Section 8 
of showing continued use of a mark 
to maintain it on the register; and it 
has overlooked or disregarded the com- 
plete revision of the statutory law 
which had as one of its purposes the 
elimination of the distinctions between 
the right to register and the right to 
use as they had developed under the 
1905 Act. Moreover, it apparently has 
overlooked or disregarded the fact that 
the issue in oppositions is probable 
damage to the opposer, not the appli- 
cant’s right to register. 

We stand today in adversary pro- 
ceedings in the Patent Office just where 
1946 Act was 
passed, except that a registration seems 


we were before the 
to have become even more sacrosanct 
and just like a patent. The Court of 
Customs and Patent Appeals looks at 


an opposer’s registered mark and the 





7. May Department Stores Co. v. Schloss 
Bros. & Co., Inc. (C.C.P.A., 1956) 234 F. 2d 
879; see also The Gillette Company v. Kempel 
(C.C.P.A., 1958) 254 F. 2d 402. 

8. General Shoe Corp. v. Lerner Bros. Mfg. 
Co., Inc. (C.C.P.A., 1958) 254 F. 2d 154. See also 
Esso Standard Oil Co. v. Bigelow Clark, Inc. 
(C.C.P.A., 1959) 266 F. 2d 804. 

9. Springfield Fire & Marine Ins. Co. v 
Founders’ Fire & Marine Ins. Co. (N.D. Calif.) 
115 F. 2d 787. 

10. Farmers Educational v. Farmers Educa- 
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coods recited in the registration, dis- 
regards the facts as to use which the 
record may show, looks at the mark 
ind goods of the applicant and arrives 
at its conclusions just as does an Ex- 
aminer of Trademarks during his or 
her examination. The Examiner must 
assume for purposes of administering 
Section 2(d) of the statute that the 


registered mark is in use unless it is 


shown otherwise. The Court of Cus- 
toms and Patent Appeals presumes that 
the registered mark is in use even 
though it actually is shown otherwise; 
and even though Section 2(d) is lim- 
ited to registered marks and marks and 
trade names previously used by another 
and not abandoned; and even though 
the court is authorized to rectify the 


register to reflect the rights of the 


The Careful Draftsman: 
Watch Out! 


by W. Barton Leach 


\.RCH M, Cantrall in his article in 
the January number of this Journal 
points out that there is a split of au- 
thority as to when one “attains” or 
“reaches” a specified age, say 21. The 
older view is that he reaches 21 at the 
first moment of the day preceding his 
twenty-first birthday. Jn re Shurey 
|1918] 1 Ch. 263; Hamlin v. Steven- 
son, 34 Ky. (4 Dana) 597. Another 
view is that he reaches 21 on his twen- 
ty-first birthday. New York Life Insur- 
ance Co. v. Federal National Bank, 
143 F. 2d 69, 72; Watkins v. Metro- 
politan Life Insurance Co., 156 Kan. 
27, 131 P. 2d 722. 

Mr. Cantrall points out that this pos- 
sible source of litigation should be 
cleared up in any will or trust. I am 
ashamed to say that I had not thought 
of doing this, though I called attention 
to the problem twenty years ago. Leach, 
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parties as they are established in the 
proceeding. 

It is further suggested that the 1946 
Act, as it is now interpreted, does not, 
in so far as registration is concerned, 
provide the realistic and rational ap- 
proach to mid-twentieth century com- 
mercial practices as was envisaged by 
its proponents during the eight years 
of its pendency. The trend is back to 
the way we've always done it! 


In the January issue, Arch M. Cantrall, of the West Virginia Bar, 
offered some suggestions on specifying ages in drafting wills and trusts. 
Professor Leach points out that there is danger of violation of the Rule 
against Perpetuities in one of Mr. Cantrall’s suggestions. 


¢ Story Professor of Law at Harvard University 


Cases on Future Interests, 256, note 
(2d ed. 1940). I will remedy this in 
the forthcoming Leach and Logan, 
Cases on Future Interests and Estate 
Planning, which includes a model will 
with commentary. 

Mr. Cantrall’s solution is to specify 
that the person must “reach his 21st 
birthday”. Now suppose we are in a 
jurisdiction which follows the older 
view and that we leave property to A 
for life, remainder to “such of his 
children as shall reach their respective 
21st birthdays”. In effect this remain- 
der is to “such of A’s children as shall 
be living one day after they reach the 
age of 21”. Surely none of us would 
draft a gift in this latter fashion for 
fear that some court would hold that 
this exceeded by one day the period of 
the Rule agairtst Perpetuities. At the 
very least a litigable perpetuities issue 
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would be raised, and our whole pur- 
pose is to avoid litigation. 

The remedy is obvious. (a) Con- 
tinue using the familiar form of ex- 
pression: “to such children of A as 
reach the age of 21”. (b) Insert in 
every will and trust a boilcrplate clause 
as follows: “For purposes of this in- 
strument a person reaches or attains 
any specified age (for example, 21) at 
the first moment of the day preceding 
his or her equivalent birthday (for 
example, 21st birthday)”. 

We certainly don’t want to be instru- 
mental in adding the Case of the Super- 
annuated Minor to the Cases of the 
Fertile Octogenarian, the Precocious 
Toddler, the Unborn Widow and the 
Magic Gravel Pit. See 6 American Law 
of Property §$24.21, 24.22. 
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The Nuremberg Trials Revisited 


Although fifteen years have passed since the Nuremberg Trials, their 
full significance continues to be debated by legal scholars. A recent 
book by one of the Nuremberg defendants argued that, whatever crimes 
were committed by the German leaders, there was no existing inter- 
national law to penalize the defendants. Mr. Doman undertakes to 


answer this contention. ! 


by Nicholas R. Doman ¢ of the New York Bar (New York City) 


r 

Tue SIGNIFICANCE, value and im- 
plications of the Nuremberg Trials 
has been debated extensively since 
1945. The legal controversy seems to 
have continued unabated. Public in- 
terest often waned, only to be revived 
from time to time by the apprehension 
or trial of some of the infamous lead- 
ers of the by-gone period of Germany. 
Much of the challenge against the 
Nuremberg Trials was of a negative, 
fault-finding nature; the critics seldom 
came forward with feasible alterna- 
tives. 

Many years after the termination of 
the Nuremberg Trials an unwilling 
participant has come out with a signifi- 
cant literary contribution. Dr. August 
von Knieriem did not go to Nuremberg 
because he believed in the supremacy 
of international law or in the theory 
that certain acts of individuals con- 
nected with the war constituted inter- 
national crimes subject to punishment 
under international law. 

Dr. von Knieriem was arrested after 
the war by the United States Army and 
was brought forcibly to Nuremberg to 
stand trial there on the charge of being 
guilty of various crimes, including com- 
plicity in criminal acts of spoliation 
and use of slave labor. 

For many years prior to and during 
World War II, Dr. von Knieriem was 
the general counsel of I. G. Farben, 
Germany’s mammoth enterprise. It 
was due to his professional status that 
he was indicted as one of the leading 
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figures in the criminal use of slave 
labor and complicity in wars of aggres- 
sion. 

Dr. von Knieriem was found inno- 
cent of the charges set forth in the in- 
dictment. Unlike many non-German 
critics, he does not negate the prin- 
ciple of criminal responsibility and 
punishability for many of the acts 
which formed the basis of the Nurem- 
berg Trials. He also regards the Ger- 
man State as a criminal state in many 
of its activities in the later period. The 
fact that these premises are conceded 
does not mean that Dr. von Knieriem 
approves the particular law applied, 
the procedure of the trials or the evi- 
dentiary rules. 

This unwilling participant does not 
attack the whole edifice of the Nurem- 
berg Trials. Instead, very methodical- 
ly and purposefully he analyzes the 
primary issues connected with the 
trials; its “substantive law”; its judi- 
cial organization and procedure of 
law. 

The Knieriem book touches only the 
surface of the so-called Goering trial 
before the International Military Tri- 
bunal in Nuremberg which pronounced 
its judgment on October 1, 1946. 

After the closing of the case against 
the major Nazi war criminals, the re- 
spective individual occupying powers: 
France, Soviet Union, the United King- 
dom and the United States, tried a fair 
number of other war criminals. The 
jurisdiction for these trials was based 
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on the Allied Control Council Law, 
No, 10. 

Twelve additional trials at Nurem- 
berg were organized and conducted by 
the United States alone. These trials 
dealt with some members of the Ger- 
man Government, generals, industrial- 
ists, concentration camp officials, Nazi 
judges, physicians and leaders of the 
SS charged with master-minding mass 
murders, slave labor and spoliation. 

In subjecting to minute scrutiny the 
subsequent trials organized by the 
United States, the author reviews the 
underlying legal (criminal and inter- 
national) texture of the whole war 
crime process. He fails, however, to 
distinguish sufficiently between war 
crimes in the stricter sense and crimes 
against humanity, or between war 
crimes and crimes against peace (plan- 
ning, preparing, continuing and waging 
aggressive wars) in violation of inter- 
national law. 

Dr. von Knieriem contends that 

(1) There was no law in force in 
Germany, international or otherwise, 
penalizing many of the acts charged 
the German defendants at the time 
these acts were committed. (2) Persons 
charged with war crimes should have 
been tried under their national law. 
(3) Individuals are not subject to 
international law and may not be pun- 





1. A review based on August von Knieriem’s 
Tue Nuremperc Triats, Henry Regnery Com- 
pany, Chicago, 1959, pages 561. 
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ished thereunder for any crime by any 
international tribunal. (4) An order 
from a superior authority may confer 
immunity on the actor. 

He is no less critical about the pro- 
cedural law applied by the American 
judges appointed by the President to 
preside at the twelve subsequent trials. 
To him the twelve special Nuremberg 
Tribunals were American tribunals of 
occupation, without jurisdiction found- 
ed in international law, and not inter- 
national tribunals. It should be re- 
membered that while the members of 
these courts were appointed by the 
President of the United States from 
among members of the judiciary in the 
United States, the authority of these 
tribunals derived from Control Coun- 
cil Law No. 10, a law of the Supreme 
Authority in Germany from June 5, 
1945, until the turning over of its 
sovereign attributes to the post-war 
German Government. In the “Justice 
Case”, Tribunal III at Nuremberg re- 
garded itself international in charac- 
ter:? 


The jurisdictional enactments of the 
Control Council, the form of the indict- 
ment, and the judicial procedure pre- 
scribed for this Tribunal are not gov- 
erned by the familiar rules of Ameri- 
can criminal law and procedure. This 
Tribunal, although composed of Amer- 
ican judges schooled in the system and 
rules of common law, is sitting by vir- 
tue of international authority and can 
carry with it only the broad principles 
of justice and fair play which underlie 
all civilized concepts of law and proce- 
dure. 


German Sovereignty Resided 
in the Allied Occupying 
Powers in 1945 

The four judges of the International 
Military Tribunal were appointed by 
their respective governments (United 
States, United Kingdom, France, Soviet 
Union), while other United Nations 
members adhered in great numbers, 
gave their consent and recognized the 
principle of international war crime 
trials, These four powers exercised the 
sovereign power over Germany. It was 
on this basis that the International 
Military Tribunal stated in its judg- 
ment that the making of the charter 
was the exercise of sovereign legisla- 
tive power, the expression of inter- 


national law existing at the time of its 
creation, and to that extent itself a 
contribution to international law. 

Dr. von Knieriem regards the Lon- 
don Agreement of August 8, 1945, the 
Charter attached to it, and Control 
Council Law No. 10 objectionable ex- 
amples of ex post facto law, even when 
applied to war crimes and crimes 
against humanity. His principal target 
is this law No. 10. He claims that this 
was an ad hoc and ad personam statute 
because it applied only to German Nazi 
war criminals. It should not be forgot- 
ten that German sovereignty resided in 
the Control Council in 1945 and that it 
would have been presumptious indeed 
if this Council had tried to exercise 
the legislative function of a universal 
international body such as the United 
Nations. Dr. von Knieriem’s legal 
argument fails to take into account 
that judicial decisions are precedents 
and amount to a judicial-legislative 
osmosis. He does not wish to treat 
international law itself as a sui generis 
law, not to be fashioned on municipal 
laws. 

The sources of international law are 
general conventions, general customs, 
general principles, judicial precedents 
and juristic analysis.* To deny the va- 
lidity of these sources of law and to 
insist on the exclusivity of statutory 
law is tantamount to denying the ex- 
istence and justification of internation- 
al law in a society which does not have 
an international legislative authority. 


Would National Law Have 
Been the Proper Law in 
Nuremberg? 

After denying international law, its 
efficacy and validity, Dr. von Knieriem 
proceeds to analyze certain acts 
charged to the Nazi defendants, to wit, 
war crimes and crimes against human- 
ity, which could be punishable by 
national law. He reaches the conclu- 
sion that only German law should have 
been applied, even though by virtue 
of the Potsdam Agreement of June 5, 
1945, Germany was deemed to have 
ceased to exist and the governmental 
power and supreme authority with re- 
spect to Germany, including all the 
powers possessed by the German Gov- 
ernment, the High Command and state, 
municipal or local government or au- 
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thority, were assumed by the Allied 
Powers. 

Dr. von Knieriem champions the 
supremacy of national law and con- 
ditions punishment for international 
crimes on the existence in the lex loci, 
i.e., German law, of a provision for 
punishment. It would follow from this 
that the instigators of international 
crimes could fashion their laws in such 
a way as to exclude their criminal acts 
from the applicability of the national 
penal law. Then there would be no 
international nor national law under 
which even the most horrendous crimes 
and mass murders could be punished. 

It is amply clear that the national 
laws of the state, which waged an 
illegal war under international law but 
carried it out according to the law and 
practice of the state concerned, do not 
provide punishment for those who per- 
form the acts of such a war. There 
was no national criminal law in 
Germany under which “crimes against 
peace” could be punished. 

Dr. von Knieriem believes that Ger- 
man law, either with or even without 
The Hague Convention of 1907, con- 
tained sufficient provisions for the 
punishment of common criminal acts. 
He regards the German Code as a suffi- 
cient source of law for the punishment 
of such common crimes as murder, 
mayhem, rape, pillage, etc. 

Dr. von Knieriem is a partisan of 
the superiority of national criminal 
law over international criminal law. 
He is not alone in holding that rules 
of international law do not apply to 
individuals who need not obey them, 
unless the international law rules have 
been integrated into the national sys- 
tem of law. Under this theory the 
Nuremberg accused could have beer: 
adjudicated by 


(1) German law, or (2) the law of 
the German-occupied or German-in- 
jured country or countries with the 
qualified proviso that the act charged 
to be criminal must have been also 
punishable by German law. 





2. Page 10648-9 of the Transcript. 
3. Statute, International Court of Justice, 
Article 38. 
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The Individual as a Subject 
of International Law 

Dr. von Knieriem charges that the 
judgments of the Nuremberg tribunals 
tend to create conflicts between inter- 
national law and national law at the 
expense of the individual, and confront 
the individual with the dilemma “either 
to obey the laws of his country and 
become an international criminal, or 
to obey international law and so incur 
predictable punishment under national 
law” (page 45). 

Dr. von Knieriem claims that since 
international law does not address it- 
self to individuals, there can be no true 
international law and no punishment 
can be prescribed by it. He states that 
“if international law does not forbid 
certain acts to individuals, it cannot 
punish them for these acts; if inter- 
national law does not oblige certain 
persons to a certain conduct, it cannot 
hold them criminally liable for omit- 
ting such conduct” (page 47). He 
claims that international illegality is 
incompatible with individual punish- 
ability. 

For more than fifty years The 
Hague Convention of 1907 prescribed 
the rules of land warfare and contained 
precepts for certain acts of individuals. 
Thus The Hague Convention, an ex- 
pression of international law, could be 
violated by individuals. Sanction 
against individuals imposed by a tri- 
bunal applying international law is 
warranted for the violations of the 
pact. Germany ratified that convention 
but refused to enforce it and apply 
sanctions for its violations. 

Dr. von Knieriem concedes that 
Hitler’s Germany breached scores. of 
international treaties, agreements and 
a number of non-aggression pacts with 
her neighbors. For instance, the 
Kellogg-Briand Pact signed by Ger- 
many, contained a prohibition against 
waging war in violation of its provi- 
sions. Therefore, a forbidden war can 
be called illegal, even according to the 
learned author. At that point, however, 
he halts and comes to the empty con- 
clusion that “a forbidden war can be 
called illegal, but this does not mean 
that waging it can be punished”. Nor 
is our author persuaded by the 1924 
Protocol of Geneva for the Peaceful 
Settlement of International Disagree- 
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ments and the Resolution of the Eighth 
Assembly of the League of Nations 
which make the waging of war in vio- 
lation of international law an inter- 
national crime. He still insists that un- 
less there is a clause in the inter- 
national agreement or other source of 
international law prescribing individ- 
ual punishment sanction as in the 
national penal law, the proscription 
against international crime does not 
apply to the individual. 


A student of federal-state relations 
is able to accept the practicality of 
different spheres of law regulating the 
conduct of the individual in different 
spheres of activity. Professor Hans 
Kelsen, for instance, is able to accept 
a situation in which international law 
attaches a sanction to an act and thus 
makes the act internationally illegal, 
while national law does not attach sanc- 
tion to the same act. 


Society’s concern about criminal in- 
fliction of injury by one or several 
individuals, or groups of them, against 
another individual, or groups of them, 
is serious enough to justify an urge for 
development of the law in the inter- 
national sphere. The desire of preven- 
tion of irreparable international crimes 
and of sanctioning the punishment is 
an objective superior to the dilemma 
of one who is not threatened by pen- 
alty from one side (national) while he 
is threatened from the other (inter- 
national), in case he commits acts 
against the life or limb of human be- 
ings in violation of certain prescribed 
rules of conduct. It was on these 
premises that international law was 
applied directly to the individual actor 
who was punished for violations of 
international law. 


As to the individual’s responsibility 
under international law, the Inter- 
national Military Tribunal cited Ex 
parte Quirin, 317 U. 5. 1 (1942), the 
German saboteurs’ case. Chief Justice 
Stone, speaking for the Court, said: 


From the very beginning of its history 
this Court has applied the law of war, 
as including that part of the law of 
nations which prescribes, for the con- 
duct of the war, the status, rights, and 
duties of enemy individuals. 


The International Military Tribunal, 
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Rappoport Studios 


Nicholas R. Doman is a member 
of the Bars of New York and the 
District of Columbia. As a member 
of the staff of the U. S. Chief of 
Counsel for the Prosecution of Axis 
Criminality, he was a prosecutor at 
the Nuremberg Trials. 





after citing Ex parte Quirin, ruled that: 
“Crimes against international law are 
committed by men and not by abstract 
entities, and only by punishing indi- 
viduals who commit such crimes can 
the provisions of international law be 


enforced”, 6 F.R.D. 110. 


Is a Superior Order To 
Commit a Crime an 
Absolute Defense? 

Dr. von Knieriem is not one of those 
who could justify any criminal act on 
the pretext of following a “superior 
order” or “state of necessity” and ab- 
solve high and low ranking military, 
as well as SS officials, for the commis- 
sion of any crime when these defenses 
are invoked. For instance, he writes 
that if in a territory behind the front 
lines the subordinates receive and carry 
out an order for a massacre of civil- 
ians, then they commit a crime.* 





4. Aerial warfare was not touched in any of 
the Nuremberg cases. Naval warfare tactics 
played no significant role either. The IMT did 
not penalize particularly Admirals Raeder and 
Doenitz on account of submarine warfare. The 
court concluded that German practices have 
not differed markedly from Allied practices. 
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The pre-Hitler Military Code of 
Germany in its Section 47 provided 
that the subordinate by whom such an 
order is obeyed is punishable as an 
accessory of the superior “if he knew 
that the order of his superior referred 
to an action which aimed at the com- 
mission of a civil or military felony”. 
While no precedent is known in the 
German legal practice for prosecution 
and conviction under this statute, the 
principle was there; this was a prin- 
ciple to be taken note of by those who 
are willing to bestow immunity on any- 
one who could show a written order 
or prove the receipt of an oral one. 


Article 8 of the London Charter of 
August 18, 1945, for the prosecution 
of Nazi criminality, stated: 


The fact that the Defendant acted pur- 
suant to order of his Government or 
of a superior shall not free him from 
responsibility, but may be considered 
in mitigation of punishment if the 
Tribunal determines that justice so 
requires. 


One of the twelve American Tribu- 
nals at Nuremberg tried the leaders of 
the so-called Einsatzgruppen (Attached 
Squads) who belonged to Himmler’s 
SS Empire, These persons were sub- 
ject to the German military and were 
in charge of executing the diabolic 
orders of Hitler, Himmler and Eich- 
mann aimed at the extermination of 
the Jewish part of the population in 
the occupied territories. The actual 
carrying out of the order was an ad- 
mitted fact; the squad leaders pleaded 
in vain that they had followed superior 
orders and had acted in a state of 
necessity. These pleas were rejected by 
the Nuremberg Tribunal. 

The Tribunal, in weighing the plea 
of superior order, stated that the squad 
leaders faced no imminent real and in- 
evitable danger if they had refused to 
carry out Hitler’s, Himmler’s or Eich- 
mann’s orders. As the court correctly 
stated: “The test to be applied is mere- 
ly whether the subordinate acted under 
coercion or whether he himself ap- 
proved of the principle involved in the 
order. If the second proposition be 
true, the plea of superior order fails.” 


It is a noteworthy fact, not to be eas- 
ily overlooked, that over sixty Nurem- 
berg defendants, perhaps one third of 


those who stood trial in the twelve sub- 
sequent trials, were full-time officers 
of the Himmler’s dreaded SS. In ad- 
dition, a number of defendants in the 
“I, G. Farben”, “Justice” and “Med- 
ical” cases held high SS rank although 
their principal occupations were un- 
connected with the SS hierarchy. 

Field Marshal Keitel, the former 
Chief of the High Command of the 
Armed Forces, during his deposition 
before this writer in 1945, prior to 
the opening of the trial at Nuremberg, 
frankly admitted that he gave and 
signed orders for the liquidation of 
thousands of civilians during the re- 
treat of the German forces from the 
East. His plea of superior orders from 
Hitler and the state of necessity were 
not accepted as an excuse for the mass 
extermination of civilians, for orders 
for shooting of hostages, commandos, 
resistance fighters and for the repeated 
violations of The Hague Convention 
of 1907. The IMT was unanimous in 
finding him guilty on charges such as 
this, and sentenced him to death by 
hanging.® 

Had such a contention that he acted 
upon the orders of Hitler been accepted 
as a valid defense, the rule -espondeat 
superior would serve merely as a 
reductio ad absurdum for the purpose 
of frustrating the law.® 


The independence of the German 
judiciary was abolished by a resolution 
of the Reichstag on April 26, 1942, 
and the judges, who retained their 
positions, were made into agents of the 
Hitler regime. The law was held to 
cover criminal acts charged to these 
judges or judicial officers. The indict- 
ment by the United States Prosecution 
Staff charged the accused members of 
the judiciary and of the Ministry of 
Justice with perverting the judicial sys- 
tem into an instrumentality of dictator- 
ship, using these words: 


The charge, in brief, is that of con- 
scious participation in a nation-wide 
governmentally organized system of 
cruelty and injustice, in violation of 
the laws of war and of humanity, and 
perpetrated in the name of law by the 
authority of the Ministry of Justice, 
and through the instrumentality of the 
courts. The dagger of the assassin was 
concealed beneath the robe of the 
jurist’ [transcript, page 10,649]. 
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The defendants argued that they 
were bound to enforce the decrees of 
Hitler, even if they violated inter- 
national law. Military Tribunal III, 
composed of high court justices from 
Ohio, Oregon and Texas, refused to 
accept the defense of superior order 
and held that in a tribunal authorized 
to enforce international law, “Hitler’s 
decrees were a protection neither to 
the Fiihrer himself nor to his subordi- 
nates, if in violation of the law of the 
community of nations” (page 10,687 
of the transcript). 

Accordingly, such high officials as 
the presiding judges of the so-called 
Special Courts, were sentenced to life 
imprisonment for commission of crimes 
against humanity. The tribunal found, 
that in the zeal of carrying out the 
Hitler program, they passed sentences 
of death for the reason of doing away 
with human beings—and that the 
judges even induced expert witnesses 
to give false testimony against Jews 
and Poles. Dr. von Knieriem finds 
these sentences passed on the Nazis 
“unobjectionable” but qualifies his 
conclusion with the skeptic remark: 
“Assuming that the findings were cor- 
rect [page 286 of his book] the sen- 
tence of the tribunal is unobjectionable 
under any one of the several legal sys- 
tems in question.” 


International Law as 
Part of Domestic Law 

Dr. von Knieriem suggests construc- 
tively that an inquiry should be had 
whether a particular act is of such 
a kind that individual countries are 
bound by international law to forbid it 
to their citizens. The development of 
international law in this spirit should 
be pursued not only in the international 
sphere but in domestic codification as 
well. Resolutions and declarations by 
national legislatures adopting rules of 





5. Field Marshals Brauchitsch, Halder and 
other high ranking members of the military, 
who were not compromised in acts of violence 
outside the actual conduct of war, were never 
accused or prosecuted. 

6. See George A. Finch, The Nuremberg Law 
and International Law, Am. Jour. or Int. Law 
21 (1947). 

7. Cf. Telford Taylor, Nurnemserc Triats War 
Cres anv International Law (Carnegie En- 
dowment for International Peace, New York, 
1949). 
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international law are desirable for the 
acceptance of international law. 

It is still too early to state whether 
an “international common law” has 
been established in Nuremberg. It is 
significant that the General Assembly 
of the United Nations on December 11, 
1946, unanimously adopted a resolu- 
tion affirming the principles of inter- 


national law recognized by the Charter 
of the Nuremberg Tribunal and the 
judgment of the International Military 
Tribunal. 

In The Nuremberg Trials Dr. von 
Knieriem, the former defendant, sat in 
judgment over his former judges and 
prosecutors. Disclaiming to have had 
any spiritual affinity with the horren- 


dous crimes of the Hitler era, he used 
his monumental knowledge and ability 
to discredit the judicial inquiry which 
acted sincerely in branding as criminal 
the many acts of violence of the Nazi 
regime. Yet, he appears to have labored 
in the illusion of objectivity in trying 
to tear down, stone by stone, the house 
built in Nuremberg. 
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The Taxpayer Under Fraud Investigation: 


Suggestions for Effective Representation 


by Paul P. Lipton ¢ 


, 
CHE AMERICAN taxpayer has dis- 
played a commendable degree of com- 
pliance with the federal income tax 
laws under our system of self-assess- 
ment. There is nevertheless danger that 
our intricate, high-rate tax structure 
could bring about a moral breakdown 
seriously affecting the revenues. For- 
tunately, the morals of most taxpayers 
and the Government’s revenues are 
protected by withholding on wages and 
salaries, The withholding laws, how- 
ever, do not apply to dividends and 
interest or to the earnings of self- 
employed individuals; nor do they 
afford advance protection against tax- 
payers who claim unallowable depend- 
ency credits or padded deductions. In 
these areas the Treasury Department 
must rely primarily upon the honesty 
of taxpayers and the investigative ef- 
forts of the Internal Revenue Service. 

To encourage a high level of honesty, 
the revenue laws impose criminal sanc- 
tions and severe monetary penalties for 
fraud. Tax evasion is a felony, punish- 
able by a five-year sentence, a $10,000 
fine or both.! Fraud will also subject 
the taxpayer to a civil penalty amount- 
ing to 50 per cent of the entire defi- 
ciency, including any portion attribu- 
table to adjustments for non-fraudulent 
items.” The total of the tax deficiency, 


There is a myth, Mr. Lipton writes, that only the adamant citizen 
who refuses to settle his tax liability will be prosecuted for tax fraud. 
On the strength of this myth, many lawyers advise their clients to co- 
operate fully with the revenue authorities in tax investigations. Such 
co-operation can be dangerous, Mr. Lipton declares, even if the client 


is wholly innocent. 
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penalty and interest frequently ap- 
proaches, and sometimes exceeds, the 
amount of the unreported income. 


During the last eight years, more 
taxpayers have been convicted for tax 
evasion than in the previous twenty 
years, and the great majority of those 
recently convicted have been business 
and professional people of previously 
untainted reputation.* The criminal 
sanctions formerly had been employed 
chiefly against gangsters, grafters, 
gamblers, black-marketeers and other 
notorious individuals. Indeed, during 
the early history of the administration 
of the revenue laws, court dockets of 
criminal tax proceedings read like a 
“Who’s Whoodlum” of the United 
States.* 


Prior to 1952, criminal prosecutions 
were instituted on a highly selective 
basis and normally were limited to in- 
stances of flagrant evasion. A recent 
objective of the Department of Justice, 
however, has been the prosecution of 
cases significant for their deterrent 
effect and their impact upon the reve- 
nues beyond the immediate factual 
situation involved.5 To implement this 
objective, taxpayers have been indicted 
for claiming false and fictitious de- 
pendency exemptions or omitting divi- 
dend and interest income,® even though 
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the amounts involved have been small. 
Criminal action is also being stressed 
in cases involving personal expendi- 
tures deducted as business expenses. 
Even improper deductions for travel 
and entertainment expenses that once 
might have produced no more than a 
negligence penalty may now result in 
criminal prosecution. 

In view of the current emphasis on 
tax prosecutions and the likelihood 
that indictments will be based on con- 
duct that was not regarded as fraudu- 
lent in the recent past, a review of the 
procedures and techniques employed 
by the Internal Revenue Service and 
the means by which taxpayers’ rights 
may be safeguarded seems both timely 
and essential.? 





1. LR.C. §7201. For a description and discus- 
sion of the various criminal sanctions, see 
Balter, Fraup Unver Feperat Tax Law (2d ed. 
1953) c. XI; Kostelanetz and Bender, Carmina 
Aspects or Tax Fraup Cases (1957) pages 4-23. 

2. I.R.C. §6653(b). 

3. Department of Justice News Releases, 
January, 1960 and 1961; C.C.H. Standard Federal 
Tax Reports (1960) Par. 8784 and (1961) Par. 
8774. 

4. See Lipton, Tides and Tenets in Tax Fraud 
Prosecutions, 38 Taxes 913 (1960). 

5. 1960 News Release, supra note 3. 

6. During 1960, fifty-five indictments were 
brought for failure to properly report dividends 
or interest. Over four hundred cases of this 
type are now in various stages of investigation 
or prosecution. (Internal Revenue Service News 
Release, January 24, 1961). 

7. See also, Lipton, Safeguarding Constitu- 
tional Rights in Tax Fraud Investigations, 32 
Taxes 263 (1954); Lipton, The Tazxpayer’s 
Rights: Investigation of Tax Fraud Cases, 42 
A.B.A.J. 325 (1956). 
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Audit Procedures 

Most income tax returns are checked 
through the “office audit” procedure. 
Taxpayers claiming disproportionate 
deductions or other items causing sus- 
picion are invited to bring in their 
cancelled checks, receipts and other 
proof. The taxpayer may appear in 
person or through an authorized rep- 
resentative. If he did not prepare the 
return in question, the representative 
must be an individual who is admitted 
to practice before the Treasury Depart- 
ment. Although the office audit normal- 
ly does not portend serious conse- 
quences, it could nevertheless open the 
door to prosecution. 

Corporate returns and the returns of 
business and professional people are 
generally examined by means of “field 
audits”, These audits are conducted by 
revenue agents attached to the local 
District Director’s office. The presence 
of a revenue agent alone usually indi- 
cates that a routine examination is 
being conducted. If the revenue agent 
uncovers evidence of fraud, he will 
suspend his examination without any 
explanation to the taxpayer and report 
his findings to the Chief of the Audit 
Division. If a “full-scale investigation” 
is warranted, a special agent will be 
assigned by the Intelligence Division 
to conduct a “joint investigation” with 
the revenue agent. Otherwise the reve- 
nue agent will resume his investigation 
with instructions to remain alert for 
new indications of fraud. 

The Revenue Service frequently ob- 
tains 
from informants, reports of currency 


information indicating fraud 
transactions, investigations of third 
parties or other independent sources. 
This may prompt a joint investigation 
in which the revenue and special agent 
will normally contact the taxpayer at 
the same time. There have been some 
instances, however, where the revenue 
agent initiates the investigation alone, 
receiving behind-the-scene directions 
from the special agent. The practice 
has been denounced as trickery by the 
courts, and presumably is now con- 
trary to prescribed procedure.® 
Relatively few taxpayers realize that 
a special agent is a criminal investiga- 
tor whose sole purpose is to uncover 
evidence which will support a recom- 
mendation for criminal prosecution. 
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In contrast to earlier techniques, most 
special agents now specifically identify 
themselves upon initial contact with 
the taxpayer. Some may even vaguely 
refer to their purpose. However, the 
taxpayer is never explicitly told that 
he is entitled to legal representation; 
he is never informed of his constitu- 
tional rights at the outset of the inves- 
tigation; and he is not advised that 
any information he furnishes may be 
used against him in a criminal prose- 
cution. On the contrary, the taxpayer’s 
co-operation is always solicited, often 
with the assurance that the inquiries 
are merely for the purpose of deter- 
mining the tax liability. The agents 
may discourage the taxpayer from 
consulting a lawyer or indirectly ac- 
complish the same result by the friend- 
ly, disarming manner in which they 
conduct their investigation. 


Evasion or Mistake? 

In tax evasion cases, it is frequently 
difficult to determine whether the un- 
derstatement resulted from an errone- 
ous concept of legitimate tax avoid- 
ance or whether it was motivated by 
a willful attempt to evade the tax. It 
is common knowledge, moreover, that 
understatements of income may, and 
frequently do, result from poor record- 
keeping, misunderstanding, 
mistakes or negligence upon the part 
of the taxpayer, his employees or the 


innocent 


adviser relied upon for preparation of 
the return. Though innocent under- 
statements are not punishable, the tax- 
payer may not be able to demonstrate 
his innocence to the satisfaction of the 
Government. Irrespective of guilt or 
innocence, every taxpayer 
under investigation is entitled to the 
benefit of legal counsel and the full 
protection afforded by our laws. 
Although legal counsel is imperative, 
many taxpayers seek no assistance dur- 
ing a tax investigation and some rely 
entirely upon accountants. Seldom does 
the taxpayer or his accountant call for 
legal help in time. Unfortunately, the 
representation provided by the legal 
profession has often been relatively in- 
effective. Some lawyers are hesitant 
about informing the taxpayer of his 
rights. Others share the accountant’s 
misconception that a tax investigation 
is not an adversary matter. In most 
instances, however, the attorney appar- 


however, 
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ently has little knowledge or under- 
standing of the taxpayer’s basic rights. 

Contrary to popular belief, the in- 
vestigative powers of the Revenue Serv- 
ice are not unlimited. The Internal 
Revenue Code authorizes only the ex- 
amination of books, papers, records or 
other data which may be relevant or 
material to the inquiry.” The Code also 
provides that no taxpayer shall be sub- 
jected to unnecessary examinations or 
investigations and that only one in- 
spection shall be made of the taxpay- 
er’s books of account for any taxable 
year.'° By way of further limitation, 
the courts have forbidden the exami- 
nation of years barred for assessment 
unless the Government can establish 
reasonable grounds for suspicion of 
fraud.!! The most significant restric- 
tions upon the investigative authority 
of the Revenue Service, however, are 
those imposed by the prohibition 
against unreasonable searches and sei- 
zures and the privilege against self- 

Fourth and 
the Constitu- 


incrimination under the 
Fifth Amendments to 
tion. 

The authority to examine records 
conferred by the Internal Revenue 
Code can be exercised only with the 
consent of the taxpayer, freely and 
voluntarily given, or by means of ap- 
propriate process.'* Any taxpayer may 
refuse an informal request to produce 
records. The individual, as distin- 
guished from the corporate taxpayer, 
may even refuse to comply with legal 
process by relying upon his constitu- 
tional privilege against self-incrimina- 
tion. Corporate records will be sub- 
poenaed if an informal request is 
declined, but the Revenue Service will 
not issue a summons for records be- 
longing to an individual when a crimi- 
nal prosecution is under considera- 
tion.!4 





8. For a discussion of the cases, see Ludlam, 
Tax Fraud Investigations: A Plea for Constitu- 
tional Procedures, 43 A.B.A.J. 1009 (1957). 

9. L.R.C. §7602. 

10. I.R.C. §7605(b). 

11. For a discussion of the cases, see In re 
Carroll, 246 F. 2d 762 (2d Cir. 1957). 

12. Note, Constitutional Aspects of Federal 
Tax Investigations, 57 Cor. L. Rev. 676 (1957). 

13. Cf. Cudahy Packing Company v. Holland, 
315 U. S. 357, 364 (1942); Bowles v. Beatrice 
Creamery Co., 146 F. 2d 774, 779 (10th Cir. 
1944). 

14. See, generally, Lipton, Record Keeping 
and the Privilege Against Self-Incrimination, 
Proceepines or N. Y. U. FourTeentH ANNUAL 
InstrruTe on Feperat Taxation 1331 (1956); 
Lipton, Procedural Aspects of the Subpoena 
Power, Proceepincs or N. Y. U. SIxTeentTH 
ANNUAL InsTITUTE ON FeperaL TaxaTION 1087 
(1958). 
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It should be noted that the language 
of the Internal Revenue Code authoriz- 
ing the compulsory production of rec- 
ords is directed solely to the determi- 
nation and collection of the civil tax 
liability.15 Nothing in the Code sanc- 
tions the issuance of a summons in aid 
of a criminal investigation.'® Nor does 
the Code confer any general investi- 
gatory power from which the necessary 
authorization could be implied. It is 
possible, therefore, that the courts may 
eventually hold that neither corporate 
nor personal records may be sum- 
moned under the Internal Revenue 
Code for use in preparing a criminal 
prosecution, and that the grand jury is 
the only “appropriate medium for the 
preliminary investigation of crime”.!* 

Only a lawyer is qualified to advise 
a taxpayer relative to his statutory and 
constitutional rights, and only legal 
representation will provide the vital 
protection afforded by the attorney- 
client privilege.* The lawyer who is 
consulted should promptly file his pow- 
er of attorney and insist that all 
further inquiries be directed to him, 
rather than to the taxpayer or his em- 
ployees, Although accounting assist- 
ance often is helpful or desirable and 
may be required, fact-finding is an 
essential part of a lawyer’s job and 
should not be neglected in tax cases. 


Some Important Decisions 
The attorney may be required to 
make one or more important decisions 


as soon as he is consulted in a fraud 
case. Indeed, some major development 
normally prompts the taxpayer to con- 
sult legal counsel. Should books and 
records be produced? Should net worth 
statements be furnished? Should the 
taxpayer appear for questioning at the 
offices of the Intelligence Division? 
Should he sign an affidavit which has 
been requested? Should a consent ex- 
tending the period of limitations on 
These and 
many other questions require careful 
consideration. 


assessment be executed? 


In the case of a routine examination 
by a revenue agent, the taxpayer ordi- 
narily should comply with reasonable 
requests for relevant and material in- 
formation and produce records per- 
taining to years open for assessment. 
He should be cautioned, however, 
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against allowing a blanket search of 
personal records not related to items 
appearing on his tax returns. A re- 
quest for a net worth statement need 
not be complied with, and should be 
regarded as a warning that a fraud 
charge is being considered. Even a 
completely innocent taxpayer may be 
confronted with serious difficulties if 
he submits to a net worth audit.!® 
Although each case requires a de- 
cision based upon the facts and cir- 
cumstances presented, co-operation is 
generally not advisable during an in- 
vestigation by a special agent of the 
Without ac- 
cess to the taxpayer’s books and rec- 


Intelligence Division.?° 


ords, the Government may be unable 
to establish that income was under- 
stated. This is particularly true of 
merchants who sell to many accounts 
and professional men who have numer- 
ous clients or patients. Resort to the 
net worth method may be equally un- 
successful without the taxpayer’s co- 
operation. If net income can be recon- 
structed independently, the Government 
nevertheless may be unable to prove 
that the deficiency is attributable to 
fraud rather than inadvertence or poor 
bookkeeping. 


The agents normally ask the tax- 
payer to testify under oath during a 
fraud investigation. However, they will 
not issue a summons to an individual 
under consideration for prosecution 
except for the sole purpose of produc- 
ing and identifying corporate records. 
Although lawyers are reasonably wary 
about formal questioning under oath, 
many are not sufficiently alert to the 
risk accompanying informal discus- 
sions with the agents. Such conversa- 
tions may produce damaging admis- 
sions and always involve the danger 
of a false statement that may sub- 
stantiate fraudulent intent.*! 

Most taxpayers have excuses for 
omitted income or questionable deduc- 
tions. Their explanations, however, 


Rappoport Studios 

Paul P. Lipton practices law in 
Milwaukee. A graduate of the Uni- 
versity of Wisconsin (LL.B. 1939) 
and of the Harvard Law School 
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Bureau of Internal Revenue, from 
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service in the Navy. He is Vice 
Chairman of the Section of Taxa- 


tion’s Committee on Procedure in 
Fraud Cases. 





generally do not withstand careful 
scrutiny, and may result in the admis- 
sion of items not otherwise susceptible 
of adequate proof. By its nature, an 
explanation involves an admission: qui 
s’excuse, s'accuse. Actually, taxpayers 
are under no duty to supply answers 
to a criminal investigator such as a 
special agent.** This applies not only 
to individuals being investigated in 
regard to their own returns, but to 
corporate officers as well. As a genera! 
rule “silence is golden” in tax fraud 
investigations. If explanations are 
made, they should be presented by the 
lawyer in the form of argument. The 
knowledgeable attorney frequently will 
withhold defensive material, at least 
until such time as the agents have com- 
pleted their investigation.?* 





15. I.R.C. §7602. 

16. See United States v. O’Connor, 118 F. 
Supp. 248, 250 (D. Mass. 1953). 

17. Jones v. Securities & Exchange Comm., 
298 U. S. 1, 27 (1936); see also, Hubner v. 
Tucker, 245 F. 2d 35, 39 (9th Cir. 1957). 

18. Lipton, Privileged Communications, Pro- 
ceepincs or N. Y. U. Tamreenta# ANNUAL InsTI- 
TUTE ON Feperat TAXaTION 955 (1955). 

19. Lipton and Petrie, Representation in Net 
Worth Cases, 42 Marg. L. Rev. 504 (1959). 

20. Kostelanetz and Bender, supra note 1, at 
page 57. . 

21. Apparently, the false statement could be 
charged as the attempt to evade under I.R.C. 
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§7201. See United States v. Beacon Brass Co., 
Inc., 344 U. S. 43 (1952). The taxpayer also risks 
prosecution on the independent charge of mak- 
ing a false statement under 18 U.S.C. §1001, 
though it has been held that the section does 
not apply to an exculpatory denial. United 
States v. Philippe, 173 F. Supp. 582 (S.D. N. Y. 
1959). 

22. See United States v. Philippe, supra note 
21, and cases cited therein. 

23. For an excellent discussion of this and 
related problems, see Avakian, Proper Handling 
of Potential Fraud Cases, Proceepincs oF 
Tutane SeventH Annvat Tax Instrrure 349 
(1958). 
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Repentance Won’t Help 

Many taxpayers hasten to admit their 
wrongdoing to revenue agents believ- 
ing that repentance will save them 
from criminal prosecution. The myth 
has long existed, and persists, that the 
Government prosecutes only the ada- 
mant individual who refuses to settle 
his tax liability, not the respected cit- 
izen who co-operates and pays what 
he owes. Actually, prosecutions are 
more likely to be instituted against 
those who admit their guilt and assist 
in establishing their tax deficiency, for 
without assistance it is frequently dif- 
ficult, if not impossible, for the Gov- 
ernment to establish an understatement 
of income or prove fraudulent intent. 

Attorneys generally urge their clients 
to co-operate in tax fraud investiga- 
tions, often in the belief that the tax- 
payer has no alternative. Those who 
are aware of the taxpayer’s rights usu- 
ally fear the consequences of “waving 


the red flag”. Perhaps the suspicion of 
the agents will be aroused or increased 
if the taxpayer refuses to submit his 
records. This is of little importance 
when a special agent is in the picture, 
since he already has evidence justify- 
ing suspicion. In any event, a prosecu- 
tion must be based upon incriminating 
evidence. Obviously, it is better to 
wave the red flag at the outset than 
the white flag of surrender after the 
taxpayer has supplied the evidence re- 
quired for a successful prosecution. 
Although some improvement has 
been evident in recent years, investiga- 
tive procedures in tax fraud cases con- 
tinue to produce misunderstanding and 
ill-advised sacrifice of constitutional 
rights. It is repugnant to our funda- 
mental principles of justice that a man 
be enticed into convicting himself out 
of his own mouth. In the tax field, this 
is an everyday occurrence. The public 
and the Bar, and to some extent the 


courts, have accepted this serious en- 
croachment upon constitutional rights 
with little evident concern. This is both 
unfortunate and surprising, consider- 
ing the rigorous protection accorded 
the civil rights of minority groups, 
subversive individuals and those vic- 
timized by other law 
officers. 


enforcement 


Ironically, the co-operative taxpayer 
generally fares much worse than the 
individual who relies upon his con- 
stitutional rights. While this situation 
prevails, the Government should not 
seek the co-operation of taxpayers in 
fraud investigations, and no taxpayer 
should be criticized for choosing to 
stand upon the rights granted him by 
the laws of our land. It is the lawyer’s 
duty, moreover, to recommend reli- 
ance upon statutory and constitutional 
rights whenever such advice will pro- 
vide his client with the maximum pro- 
tection. 
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Federal Administrative Law 


in the Decade of the Sixties 


by Earl W. Kintner ° 


I. 


A N IRON LAW of survival rules all 
human institutions. That law is this: 
improve or perish. 

The validity of that law is constant, 
but the crises that test the power of 
institutions to survive wax and wane, 
and only occasionally erupt with mol- 
ten force. Today the federal adminis- 
trative agencies are once more being 
tested in the fiery crucible. 

Crises can try men’s souls, but it is 
encouraging to note that a multitude 
of blows can produce needed changes 
as well as abrasions. It is in the nature 
of a pluralistic, democratic society to 
evolve more often through responses to 
crises than through centralized long- 
range planning. However, it should be 
noted that the crisis theory of govern- 
ment presents no alternative to planned 
governmental action unless the crises 
produce policy and the means for im- 
plementing policy. The current ordeal 
of the administrative process may yet 
come to be recorded as a crippling 
stroke rather than a powerful stimulus 
unless the friends of the administrative 
process respond in a resolute manner. 

So many wild blasts and reckless 
counterblasts have been fired during 
the current crisis that it becomes im- 
portant to view the bloody scene from 
a broader perspective if we are to see 
the dimensions of the crisis in their 
proper proportions. 

Dean James M. Landis, the Leonardo 


Mr. Kintner writes of the need for administrative agencies in the 
government of a complex society and the difficulties that are encoun- 
tered in keeping those agencies efficient and fair. The article will be 
concluded in the April issue of the Journal. 


Chairman of the Federal Trade Commission 


of the administrative process, furnished 
this much needed perspective in a bril- 
liant paper read on August 29, 1960, 
before the Administrative Law Section 
of the American Bar Association.? 
Drawing upon the entire range of his 
thirty-five years’ experience, he deline- 
ated the significant crises in each of 
the past three decades of the history 
of the administrative process. 


Dean Landis identifies a crisis of the 
thirties which I would label the Crisis 
of Survival. During this period oppo- 
nents of governmental regulation of 
the nation’s economy launched a fron- 
tal attack on the principle of regulation 
by administrative agencies. The visible 
portion of that attack centered largely 
in the realm of law. Legal shibboleths 
such as “due process”, “separation of 
powers”, “judicial safeguards” and 
others were launched from the bows of 
such redoubtable legal archers as Dean 
Roscoe Pound? and the late Arthur 
Vanderbilt.* The Crécys and the Agin- 


courts of this war were fought within 


the stately walls of the Supreme Court 
chamber, The concept of regulation by 
administrative agency withstood the 
assault. 


A Second Crisis 

During the 1940’s a second crisis 
waxed, This crisis may be labelled (the 
labels are my own and not those of 
Dean Landis) the Crisis of Procedure. 
By the advent of this decade, govern- 
mental regulation of the economy was 
a fact universally accepted and the in- 
dependent administrative agency was 
the chosen vehicle of that regulation. 
It was well settled that one of the prin- 
cipal roles of the administrative agency 
would be the adjudication of claims to 
immensely valuable economic prizes. 
Now the cry was raised, largely by 
lawyers, that the administrative adju- 
dicatory process, as conceived and ad- 
ministered, lacked proper safeguards 
of fairness. The courts, the executive 
and the legislature all responded to 
this cry, each in its own way. From 





The comments herein are not necessarily offi- 
cial views of the Commission. The author grate- 
fully acknowledges the assistance of Ralph S. 
Cunningham, Legal Assistant to the Chairman, 
and Edwin S. Rockefeller, Executive Assistant 
to the Chairman of the Federal Trade Com- 
mission, in the preparation of this article. 
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the judiciary the rumbling sounds of 
Morgan® and Chenery® were heard. 
From the executive came the Attorney 
General’s report in 1941.7 The major 
response of the legislature came in the 
form of the Administrative Procedure 
Act of 1946.8 Because so many other 
things compete for our attention, I 
must pass over the well-nigh irresist- 
ible temptation to dwell on the virtues 
and defects of that act. The drive for 
procedural reform of the administra- 
tive process still continues, because 
problems of procedure have not abated. 
These problems contribute to the cur- 
rent crisis. 

A fair label for Dean Landis’s de- 
scription of the current crisis is the 
Crisis of Re-evaluation, for now on 
many fronts we are turning to an ex- 
amination of how closely the hopes 
and expectations of the early propo- 
nents of the administrative process ac- 
cord with present reality.® The list of 
these hopes and expectations is long 
and each deserves detailed analysis, 
but before we focus attention on them 
it is important to comment on the pro- 
per methodology for any analysis of 
the administrative process. Current 
critics have employed means both foul 
and fair.1° In the decade just past 
there has been a rebirth of opposition 
to the very concept of regulation by 
independent administrative agencies.!1 
This crisis has bred many who would 
respond with revolutionary solutions 
as well as many who place their faith 


in orderly evolution. This opposition 
has advanced proposals that would, at 
best, emasculate and, at worst, eradi- 
cate the administrative process, This 
is the decade of the administrative 
court proposal!? and of the “new criti- 
cism” typified by the Hector Report.!* 
My position i: this struggle is no 
secret. I adhere to my fundamental 
belief in the efficacy of the administra- 
tive process and my belief that its 
improvement can best be achieved 
through self-improvement by the admin- 
istrative agencies in co-operation with 
interested members of the Bar. In my 
opinion, the real wisdom on the matter 
was stated by Mr. Justice Clark, a close 
observer and wise friend of the ad- 
ministrative process, in an address be- 
fore the Administrative Law Section 
of the American Bar Association on 
August 30, 1960: 


There is one thing we can put to one 
side for sure. It, as my brother Judge 
Henry Friendly says, is “the idea that 
we can overcome the difficulties of 
the administrative agencies by abolish- 
ing or even seriously curtailing the 
amount of regulation.” Some say adju- 
dication should be placed in adminis- 
trative courts. But, as Chief Justice 
Stone once said, this is “reminiscent of 
the distrust of equity displayed by the 
common law judges and of their resist- 
ance to its expansion.” I have no 
“truck” with that proposal. Nor do I 
take to the suggestion that the prose- 
cutive function be placed in the De- 
partment of Justice. I am one who be- 
lieves that present habits as well as 
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bad procedural behavior of the agen- 
cies can be largely corrected within 
the present statutory framework.!4 


Il. 

Having reaffirmed belief in the valid- 
ity of the administrative process, hav- 
ing underlined the necessity for re- 
sponsible criticism based on detailed 
study, and having rejected revolution 
in favor of evolution, a re-evaluation 
of early expectations is now in order. 
Dean Landis denominates these expec- 
tations as “the legends of the adminis- 
trative process”.!° The first of these is 
the legend of the possession and exer- 
cise of expertise by administrative 
agencies. Historians of the adminis- 
trative process could point proudly to 
many eminent men who embodied that 
combination of wisdom and experience 
that characterizes the true expert.!® 
Cooley and Eastman of the Interstate 
Commerce Commission, Davies and 
Murdock of the Federal Trade Com- 
mission, the many bright figures who 
enlivened the early history of the Se- 
curities and Exchange Commission— 
such men did exist and such men exist 
today. But on the whole does expertise 
exist in the agencies? It exists obvi- 
ously in the staffs of many agencies. 
But can we truthfully say that those 
who bear the responsibility of de- 


cision truly possess it in the expected 
measure? 


The obvious and sorrowful answer 
must be “no”. One of the reasons com- 
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pelling this answer involves the selec- 
tion of agency members. Another rea- 
son, equally important, involves the 
failure by agency members to justify 
claims of expertness that are well de- 
served, for only those who reason and 
explain and justify can support a 
claim of expertness. 

Many voices have been raised in op- 
position to the institutional decision.'7 
To these I add my own. The considera- 
tion that impersonal mass justice often 
produces individual unfairness is rea- 
son enough to take such a position, but 
there is another reason as well—one 
connected with the health of the ad- 
ministrative process. Only articulate, 
personal rationalization of decisions 
can guarantee that personal experi- 
ence has been brought to bear on an 
issue.!8 Only reasoned support for a 
position carefully explained can bring 
true public confidence in the fairness 
of the decision. Further, bare findings 
of fact accompanied by an order do 
not serve to explain the law and edu- 
cate those who must comply with the 
law. If the business community sub- 
ject to regulation can find no ration-| 
alization upon which to base expecta- 
tions and make plans, then it is no 
wonder that claims of arbitrariness, 
of ineptness, and—yes—of outright 
dishonesty should be heard in the land. 
The function of the expert is to ex- 
plain. No one can be an expert who 
does not explain. 


The Need for Flexibility 

The need for flexibility in adminis- 
tering the laws committed to the care 
of the regulatory agencies cannot be 
overemphasized, for the needs of the 
complex economy of this nation cannot 
be met by an assumption that rigid 
tests and procedures established today 
are necessarily valid for all time to 
come. However, this need for flexibil- 
ity does not lessen the continuing need 
for reasoned articulation of decisions, 
whatever the mode of their promulga- 
tion, for one of the major tasks of a 
regulatory agency is to educate those 
who are regulated. Woodrow Wilson’s 
words at the time of the establishment 
of the Federal Trade Commission have 
general application: 


Nothing hampers business like uncer- 


tainty. Nothing daunts or discourages 
it like the necessity to take chances, 
to run the risk of falling under the 
condemnation of the law before it can 
make sure just what the law is. 

* © # 


...the business men of the country 
desire something more than that the 
menace of legal process in these mat 
ters be made explicit and intelligible. 
They desire the advice, the definite 
guidance and information which can 
be supplied by an administrative body 
19 


The Federal Trade Commission’s 
adoption in 1953 of the practice of 
assigning responsibility to an individ- 
ual commissioner for the preparation 
of opinions in all adjudicatory pro- 
ceedings, except for a very few per 
curiam decisions, has done much to 
achieve the goal established. 

In many agencies conditions exist 
which militate against the individual 
rationalization of decisions. Some agen- 
cies must adjudicate thousands of 
claims every year or fall hopelessly 
short of their statutory mandates.*° 
And, in every agency, agency mem- 
bers are confronted with the necessity 
to discharge a multitude of duties un- 
connected with the adjudication of 
specific cases.27! Any student of the 
administrative process must recognize 
the existence of these pressures, but 
those who are concerned for the future 
of administrative agencies must not be 
content with the status quo. Basic 
agency policy should require a personal 
statement of the rationale of decisions 
in adjudicated cases and only over- 
whelming counterpressures should 
countermand that policy in given in- 
stances. Even in those instances every 
effort should be made to eliminate and 
minimize the counter-pressures. Means 
now exist to accomplish this task. For 
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instance, strengthening the power of 
hearing examiners may well eliminate 
the mass of interlocutory appeals that 
now plagues some agencies,?? and the | 
designation of a single member of the | 
agency to serve as motions commission- | 
er may conserve the precious time of 
the other members.** Where the per- 
sonal opinion becomes the rule, agency 
members need not work alone. Even 
Mr. Hector recognizes that the judges 
he so much admires have law clerks,** 
and that there is a vast difference be- 
tween opinion writing by an anony- 





17. Landis, op. cit. supra, note 1; Hector, 


\Government by Anonymity: Who Writes Our 


Regulatory Opinions? 45 A.B.A.J. 1260 (1959). 
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assigning responsibility for the preparation of 
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See also Attorney General’s Committee on 
Administrative Procedure, Administrative Pro- 
cedure in Government Agencies, S. Doc. No. 8, 
77th Cong., Ist Sess., 52-53 (1941). 
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“that just will not write”. Perhaps even more 
important to the agency is that the many opin- 
ions “that will write” carry added conviction 
and exhibit a surer grasp of policy implications 
because of the energy expended by an agency 
member who shares final authority. 
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mous staff section and assistance ren- 
dered to a commissioner by his per- 
sonal staff. His own personal staff of 
necessity must develop a close knowl- 
edge of the commissioner’s views and 
must be res ynsible to the individual 
commissioner ‘nd not to the shifting 
institution that is the agency as a 
whole. 


III. 


The most dismal failure, the most 
vexing problem, and yet the greatest 
hope of the administrative process is 
men. Ours is “a government of laws 
and not of men”, but laws and legal 
systems cannot be so drawn as to be 
self-executing. A host of procedural 
safeguards, the most carefully drafted 
statutory mandates, the best possible 
organizational arrangements cannot in- 
sure the vindication of the administra- 
tive process.25 Of course these things 
help, but the effort expended upon 
them soon sinks in a sea of futility if 
mediocre men lacking in dedication 
and probity and experience are not 
found to administer the laws. A good 
man needs guides and advice and safe- 
guards against his own fallibility, but 
all of these things can be given a mere 
time server and he will still fail. 

All who are concerned with the 
administrative process recognize this 
fundamental truth. I question only the 
emphasis that is placed on it by some. 
Consider the address of Representative 
Oren Harris before the Administrative 
Law Section of the American Bar As- 
sociation on August 29, 1960, where 
he said: 


Regulatory laws cannot be made self- 
executing. The primary reason for gov- 
ernment by commission is the neces- 
sity of congressional delegation of 
power to persons of expertness in the 
areas they are called upon to regulate. 
* & & 
But it remains the responsibility of 
the President to make certain that the 
nominations he sends to the Senate are 


of men selected on the basis of their | 


ability and desire to administer the 
regulatory laws. It is the responsibility 
of the Senate to scrutinize the nomina- 
tions to make certain that this is truly 
the case.26 


The rub comes in the execution of 
those responsibilities. It is possible to 
question the general level of ability of 
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the nominees selected and the range of 
inquiry and motivations of senatorial 
scrutiny without depreciating the many 
able men to be found among the mem- 
bership of the administrative agencies. 


Bipartisan Agencies 

The original expectation was that 
the agencies would be manned on a bi- 
partisan basis.2* The need for political 
responsibility was recognized by fram- 
ing the requirement as one of biparti- 
sanship, not as one of nonpartisan- 
ship. Since the expectation was framed 
in this manner, it is fair to expect that 
agency members must exhibit some 
measure of political responsibility, but 
it is no less true that responsibility and 
not patronage should be the criterion 
for appointment. 

Much can be done to make the posi- 
tion of agency members more attrac- 
tive to the kind of men the agencies 
need. The job of an agency member 
must engender, in Dean Landis’ words, 
“the devotion that arises out of the 
conception of a lifetime of concern 
... 28 One way to engender this de- 
votion, one way to make service as a 
member of an administrative agency 
a career and not a stepping stone to a 
career, is to lengthen the tenure of 
agency members, At the Federal Trade 
Commission, commissioners are ap- 
pointed for seven-year terms,” and on 
a comparative basis members of the 
Trade Commission, by and large, have 
served for longer periods than the 
average for all agencies,®® but in some 
agencies the term of appointment is 
only five years,*! and service has gen- 


erally been shorter than that.*? In set- 
ting the ideal length of term, a balance 
must be struck between the need for 
continuity coupled with the need to 
preserve the benefits of long experience 
to the agency and the need for injec- 
tion of vigorous new blood from time 
to time. I am not a partisan of life 
terms for agency members,** but 
terms should be lengthened in order to 
attract and retain men of the caliber 
needed by the agencies.** 

The propriety of legislation to termi- 
nate the practice of appointments for 
unexpired terms should be studied.*® 
Many of the complaints of high agency 
turnover or lack of independence can 
be traced to this requirement of law. 
If a prospective agency member is 
worthy of appointment at all it would 
seem that he should be entitled to a 
full term. 

No effective pat formula to insure 
reappointment of deserving agency 
members can be devised. A too rigid 
formula would shield ineffective agen- 
cy members from carefu! scrutiny by 
the President and Senate. Too loose a 
formula is worse than no formula at 
all. In the end the matter of reappoint- 
ment must be left to the discretion of 
the President. However, attention can 
profitably be focused on criteria for 
the exercise of presidential discretion. 
Obviously, probity, efficiency and de- 
votion to the public interest should be 
the principal criteria. Political respon- 
sibility is also a legitimate criterion, 
but the relevant area of examination 
should be political philosophy, not 
patronage considerations. 








25. A brief summary of past and pending pro- 
posals for improvements in the administrative 
process by a distinguished observer may be 
found in Prettyman, Trial by Agency, 42-58 
(1959). 

The “new critics” deny that any man could 
function effectiveiy in the administrative proc- 
ess. See Hector, Problems of the CAB and the 
Independent Regulatory Commissions, 69 YALE 
L. J. 931, 958 (1960). 
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1915-1959, see 1959 FTC Ann. Rep. 84. 
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Career Staff Employees 

The composition of the agencies 
would also be improved if a continu- 
ous policy of encouraging career staff 
employees to aspire to the position of 
agency member implemented 
through periodic appointments. Mere 
length of service on the staff should 
never become a criterion for appoint- 


were 


ment, but if a career employee has 
demonsirated great competence and 
diligence and at the same time pre- 
served flexibility and imagination 
throughout his service then he should 
be entitled to serious consideration for 
appointment. To be sure, a majority 
of agency members should always be 
men of other backgrounds in order to 
prevent inbreeding and preserve polit- 
ical responsibility, but the career staff 
can be a very valuable pool of talent 
upon which to draw for agency ap- 
pointments. Contrary to the impression 
of a “faceless, characterless bureauc- 
racy” held by some, career employees 
do not necessarily lose their personal 
political or philosophical convictions 
by reason of long government service. 

In 1960 two of the big seven regula- 
tory agencies were headed by career 
employees,®® and those agencies do 
not appear to have suffered unduly 
from this circumstance. 

I make no plea for radical increases 
in the salaries of agency members. It 
is a cold fact of life that a good man 
must expect a lower level of compensa- 
tion in public service than he could 
command in private endeavor.*? This 
is as it should be. The psychic income 
derived from public service can be 
overestimated, but certainly it should 
never be underestimated. Salary policy 
should insure only that a competent 
individual should not be barred from 
public service by unreasonable finan- 
cial sacrifice. Salary policy should also 
reflect the consideration that the level 
of compensation of agency members 
serves as a ceiling on the compensation 


of the staff.°* Salaries of agency mem- 
bers should be set in the future with a 
view to attracting and retaining capa- 
ble staff as well as capable agency 
members. Recent articles in business 
publications®® have cited the fact that 
many seemingly highly compensated 
heads of corporations have in fact been 
harming their corporations by not pay- 
ing themselves a higher salary. This is 
so because invaluable members of mid- 
dle management had thereby had their 
compensation set at unreasonably low 
levels. This is a lesson that the Federal 
Government should heed. 


Recruitment 

Obviously the regulatory agencies 
need competent staffs as well as com- 
petent agency members. Attention must 
be given both to the recruitment of 
better qualified personnel and the re- 
tention of competent and qualified staff 
members. As Chairman of the Federal 
Trade Commission I devoted much 
thought and effort to the problem of 
recruitment for that agency. Since 
most of the professional staff of the 
Commission are lawyers, I concen- 
trated on the recuitment of legal talent. 


There has been no dearth of appli- 
cations for attorney vacancies on the 
Commission staff. In recent years the 
Commission has received an average of 
600 applications from attorneys annu- 
ally. But the qualitative level of that 
great number of applications was far 
too low. Many of the applications re- 
ceived were from attorneys who were 
obviously looking upon government 
only as a safe haven from the vicissi- 
tudes of private practice. Every con- 
sideration dictated a concerted effort 
to attract outstanding recent law school 
graduates. To achieve this end two new 
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recruitment programs were instituted. 

The first of these was an Honors 
Program for third-year law students 
and recent law school graduates, offer- 
ing appointment at grade GS-94° upon 
admission to the Bar to young lawyers 
who had demonstrated outstanding in- 
tellectual attainment. We realized that 
the mere public announcement of such 
a program was not enough. Therefore, 
I addressed personal letters to over 120 
teachers of administrative law and 
antitrust law in the nation’s accredited 
law schools inviting them to submit 
recommendations to us and to join 
with the Commission in an important 
step toward the improvement of the 
administrative process. The response 
was gratifying, and early commitments 
of employment have been made to out- 
standing candidates. The foundation 
has been laid for more effective staff 
recruitment in the years to come. 

In 1960 we also instituted a Summer 
Intern Program for outstanding sec- 
ond-year law students. The purpose of 
this program was twofold. First, to 
give us an opportunity to demonstrate 
the attractions of government service 
to a group of outstanding students 
who might not otherwise consider it, 
and second, to give those law students 
and their fellow students through them, 
an insight into the intimate workings 
of an administrative agency and thus 
increase their understanding of the 
workings of the administrative proc- 
ess. Ten students were selected upon 
the recommendation of their law school 
deans. These young men have now 
completed a summer with the Federal 
Trade Commission and returned to 
their schools, several of them as dedi- 
cated missionaries. This kind of inti- 
mate contact with the academic com- 
munity must be strengthened. 





36. FCC and FTC. 

37. §§105-106 of the Federal Executive Pay 
Act of 1956 sets the annual salaries of the Chair- 
men of the “big seven” regulatory agencies at 
$20,500 and the annual salaries of members at 
$20,000. 70 Stat. 737-738 (1956). 

38. The highest level of annual compensation 
for staff employees of the agencies is currently 
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$18,500. At the FTC only one employee, the 
Executive Director, is compensated at this level. 
This is typical of the other agencies. 

39. See, e.g., Stryker, The Executive Who Was 
“Always Fair”, Forrune (February, 1959), page 
124. 

40. The entrance salary for this grade is 
currently $6,435 per year. 
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Our Working Tools 


Judge Learned Hand quotes John Chipman Gray as say- 
ing of Dean Christopher Columbus Langdell that the Dean 
believed that the opinions of judges, like the utterances of 
Balaam’s ass, imported absolute verity but presupposed no 
conscious understanding in the being from whom they 
proceeded, 

Be that as it may we must guide ourselves and our clients 
by the decided cases. From the earliest times reporters have 
labored to make our study of case law easier. They invented 
headnotes so that we need not read every word of a case to 
find out what was decided. They printed the citations in 
different type from the rest of the text so that, at a glance, 
we could cull the authorities or see at what point in the 
opinion a particular case was discussed. Many of us can 
remember when citations were furnished to us on stickers 
to be pasted on the margins beside the beginning of a de- 
cision or a section of a statute. Afterwards legal editors 
smoothed our path by annotating the various sections of 
statutes with abstracts of the decisions construing them. 
Tables of citations were made available which would refer 
the searcher to every case where the statute or decision under 
consideration had been referred to. These citations of a 
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particular item were grouped under topics, stated with a 
marvel of specification and brevity. The profession owes 
much to the “law writers” who by their painstaking and 
accurate work free our time for less confined activities. To 
paraphrase Pope, “Index-learning turns no lawyer pale yet 
holds the eel of practice by the tail”. 

The profession is entitled, though, to have the same in- 
genuity applied to the creation of these tools that has char- 
acterized other departments of human activity. We are 
justified in regretting that in so many law reports the labor 
saving practice of printing citations in italics has been 
abandoned. We are not unreasonable in objecting to the 
inordinate length of headnotes in some reports. One cause 
of this prolixity is the publishers’ system of lifting the para- 
graphs bodily but separately and using them in other pub- 
lications. This requires that each paragraph be complete in 
itself—a requirement that approaches a restatement of the 
case in each paragraph. The result is that many a short 
opinion is shorter than the headnote which is supposed to 
be an abridgment of it. If the publishers would prepare 
two sets of abstracts, one for use in digests where each 
point must be complete in itself and one for use in the 
headnotes where a single statement of facts would suffice 
for the several points of law, the publishers might have to 
charge more for the reports but the saving in lawyers’ shelf 
space and eyesight and time would outweigh the extra cost. 

Many of the annotated editions of the statutes leave much 
to be desired in their analysis of the decisions abstracted 
under the various sections. We cannot expect a publisher to 
have a whole staff of such gifted law-writers as New York’s 
Marcus Tullius Hun who found time in a busy lifetime of 
practice to edit just 200 volumes of law reports with the 
skill of a legal scholar who was a leader of the Bar. Some of 
the work now being done, however, demonstrates that there 
is craftsmanship enough available to avoid consigning 
abstracts to such graveyard headings as “Dissolution of 
Injunction”. We hope that things have not gone too far for 
a return to the useful, if more difficult, style of grouping 
the annotations under the particular words of the statute or 
the legal point decided. In some of the published annotated 
statutes the annotations are hardly more useful than a case 
list and not nearly as useful as a case list where the cases 
are grouped under legal topics. 

What we are asking may perhaps be criticized as a counsel 
of perfection and, indeed, we might despair of its accom- 
plishment if so much of the law writing today were not of 
such excellence that it is obvious that there is in existence 
the talent necessary to meet today’s needs. The proper analy- 
sis of the field of judicial decisions has always been difficult 
and important enough to challenge the best legal brains. In 
the past the necessity of predetermining for a particular 
publication the niches into which cases would be classified 
as they were decided has acted as a brake on subsequent 
improvement. The supplements must follow the arrangement 
of the original. 

There now bids fair to be a break-through into a new 
method of storing and recovering legal materials. The brain 
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The Politico-Legal Needs 


of Space Exploration 


by Philip B. Yeager 


Ir IS BY NO means unnatural if 
those not directly involved in the 
American space effort should be ask- 
ing themselves: Why all the fuss about 
space? What is so important about it? 
Who cares if we are second-best in the 
space race so long as we are secure 
and prosperous at home? 

By the same token, they may ask, 
where is there any real need for some- 
thing so esoteric or futuristic as “space 
law”? 

I am inclined to agree that the cause 
of space exploration and of space law 
has not been too well presented by 
those of us who believe in that cause. 
Perhaps this is because we are more 
or less groping our way in a field of 
human endeavor which is still so misty 
and malleable that it defies concrete 
definition. We do not yet know, for 
example, exactly what space is, or 
where it begins or ends with reference 
to the earth. So obviously we cannot 
treat it in the same fashion as we treat 
personal injury cases or corporation 
charters. 

Nevertheless, if one concurs that 
there must always be a need for law 
and order where individuals or nations 
find their self-interests projected into 
the same arena, I believe it is possible 
to demonstrate a genuine need for 
solid thinking about space law. 

At the moment, space exploration 
per se is proving itself to be a vital 


Is there any urgency in reaching international agreement on the use 
of outer space? Is there any reason why we should not wait for greater 
scientific progress in space exploration before we begin to develop a 
“law of outer space”? Mr. Yeager would answer both questions “yes”. 
He explains his reasons in this article. 


¢ Special Consultant to the Committee on Science and 
Astronautics of the House of Representatives 


factor in the conduct of human affairs 
from at least three major points of 
view. 

One of these is the military signifi- 
cance of space. A second is the national 
prestige involved in the exploration of 
space. A third is the satisfaction of 
human curiosity, the continuing drive 
for knowledge which, in space explora- 
tion, may reach the proportions of a 
broad-gauge renaissance. 

A fourth point, economic payoff, also 
appears to be materializing rapidly. 


Military Value 

Admittedly there is a controversy as 
to whether true space weapons are like- 
ly to form an important part of any 
nation’s military arsenal in the near 
future. However, this argument exists 
mainly between those who consider the 
inter-continental ballistic missile to be 
an earth-bound weapon and also to be 
the “ultimate” weapon, and those who 
see strong military potentialities in the 
moon, space stations, orbiting H-bombs 
and the like. 

It is a technical argument, really. In 
the broader sense there can be no 
question that most people count the 
modern ICBM or IRBM as a space 
weapon. Moreover, the history of mili- 
tary exploitation of scientific develop- 
ments leaves little doubt that as our 
capabilities for the exploration and use 
of outer space grow, the military will 
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find some use for them. We may not 
be able to see the precise nature of that 
use right now, but, barring an effective 
disarmament plan, we can be pretty 
sure that it will crystallize eventually. 
When it does, we can be equally sure 
of the development of counter-space 
weapons such as energizing enemy ve- 
hicles from the ground, electronic cur- 
tains, communications blackouts, radi- 
ation shields, etc. 

Thus from the standpoint of national 
security, space has a marked signifi- 
cance, 


Prestige Value 


Most thoughtful persons find it hard 
to deny that the ability to explore space 
is bringing with it prestige within the 
international community. All indica- 
tions point to the fact that knowledge 
and the ability to uncover new knowl- 
edge through scientific experiment is 
becoming, of itself, a potent force in 
the conduct of world affairs. 


Russia certainly understands this. 
The Soviets have been playing the 
science-for-prestige game to the hilt. 
While they may have been dismally 
obvious in the way they have gone 
about it, they have also been effective. 
Can anyone think of other circum- 
stances under which a nation has so 
swiftly achieved prestige comparable 
to that which the Soviets achieved 
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through the firing of its first six suc- 
cessful rockets—three Sputniks, one 
solar and two lunar probes? 

Even more impressive proof of the 
prestige value of space exploration, 
perhaps, was the 1959 campaign prom- 
ise of England’s Prime Minister Mac- 
millan to set up a new Ministry of 
Science, with emphasis on space ex- 
periments, if he won the election. The 
fact that the Ministry has now been 
set up despite Britain’s very tight 
budget speaks loudly indeed. 

Nor is the prestige factor limited to 
academics. Every student of interna- 
tional affairs knows well that nations 
which hold a reputation for being pro- 
gressive, energetic and _ scientifically 
advanced are sought out by other na- 
tions for purposes of trade and eco- 
nomic intercourse. 

Thus space exploration has signifi- 
cance in terms of dollars and economic 
alliances as well as national security. 


Knowledge Value 

There may be some who will argue 
that space exploration for its own sake 
has little value outside the confines of 
the scientific fraternity. But this view- 
point, to my mind, is not going to re- 
main valid very long—if, indeed, it 
does so now. There are two reasons for 
this. One is because space exploration 
is taking us to the brink of truly ex- 
citing discoveries, including the origin 
of the universe and, perhaps, the des- 
tiny of man—with all the implications 
that such knowledge has for earth’s 
civilization. The other reason is that 
we seem to be reaching a point where 
the struggle for physical existence and 
material comfort, which has occupied 
the major part of man’s attention since 
the dawn of history, is about to be rele- 
gated to the back seat. If this is so, 
then we must also be about ready for 
rapid advances of the mind and spirit 
as the weight of society’s attention 
shifts away from corporeal problems. 

Such reasoning, of course, is pre- 
sumptive. On the other hand, when we 
consider the very remarkable discov- 
eries which have already been turned 
up by this system of investigation, 
which is embryonic in the extreme, 
when we contemplate—most conserva- 
tively—what we are likely to learn 
from personal observations in space 
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as well as from improved instrumenta- 
tion, it is scarcely illogical reasoning. 

In the long run, it may be that the 
“knowledge” facets of space explora- 
tion will be the most important of all. 

There are other values bound up in 
space exploration. Some may be equal 
to or greater than those mentioned. 
But even if there were no others, it is 
apparent that these three have estab- 
lished an immediate, crystallized and 
inescapable cause for national interests 
in space—and therefore a present need 
for some rules to regulate those inter- 
ests. 


Lunar Law 

As an example, suppose we consider 
one phase of contemporary conditions 
relative to space—the moon. 

The moon is the nearest and most 
readily accessible planetary body. It 
is conceded to be highly important for 
all three of the foregoing reasons. 
Hence the politico-legal status of extra- 
terrestrial bodies likewise becomes im- 
portant, 

What is the moon’s status? 

One may say, with patent justifica- 
tion, “it is obvious that the moon can- 
not be owned or exclusively used by 
an entity less than the total earth com- 
munity; it is incapable of appropria- 
tion in whole or in part.” 

This seems to make sense. However, 
the matter may not be that simple. 

The Soviets arranged to have the 
hammer and sickle painted on the 
body of Lunik II, and, if memory 
serves, the vehicle also carried the 
Soviet flag. That shot landed on the 
moon—the first manmade instrument to 
do so. Lunik III, which passed under 
the moon, photographed the far side 
of that body and, upon the return of 
the vehicle to its perigee, transmitted 
the photograph via radio to Soviet sci- 
entists. This was another notable “first” 
in which earthbound man received his 
initial look, however imperfect, at the 
back side of the moon. 

International lawyers are inclined to 
agree that explorations of this nature 
do not provide a sufficient basis for 
claims of ownership or trusteeship. 

Historically, land acquisition and 
sovereignty rights have involved dis- 
covery, symbolic possession or occupa- 
tion. Discovery, of itself, has seldom 
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been sufficient for permanent sover- 
eignty rights, although it has some- 
times been deemed to carry an inchoate 
right to subsequent appropriation. 
Symbolic possession, particularly dur- 
ing the great Age of Discovery in the 
sixteenth and seventeenth centuries, 
was considered a valid means of ac- 
quiring territory. Normally, this re- 
quired some formal 
nouncing claim to sovereignty, plus 


ceremony an- 


the leaving of some evidence of that 
claim on the land involved—such as a 
plaque, a coat of arms or a banner. 
By the eighteenth century, however, it 
was pretty well established that a na- 
tion had to occupy new territory in 
order to claim it. 

Today, according to a relatively re- 
cent case decided by the International 
Court of Justice, there must be not 
only occupation but intent to control 
the territory in question together with 
some manifestation of that intent. Some 
authorities add that the control in- 
volved must actually be “effective” 
control. International law, then, seems 
to have piled requisite upon requisite 
so that the acquision of new territory 
today involves a concerted effort upon 
the part of any nation wishing to assert 
it. (The Antarctic Continent may be 
a good case in point since eight or ten 
nations have shown a strong interest 
in that area, yet none has made a 
determined bid to claim it.) 

On the other hand, there is a school 
of thought which contends that for 
uninhabited or seldom-frequented areas 
less is required for annexation than in 
circumstances where military compe- 
tition, commercial interests or the 
needs of sizeable populations exist. 
Under this theory, and assuming the 
analogy could be extended to an extra- 
terrestrial body, the moon might be 
claimed symbolically or by token occu- 
pation in the early stages of its ex- 
ploration, but more would be required 
once competitive pressures developed. 


The Soviet Gambit 

So far the Soviets have made no 
claims of any kind concerning the 
moon. In fact, Premier Khrushchev 
has made a point of stating that Russia 
does not consider that its exploits to 
date have had any significance so far 
as sovereignty is concerned. 
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But is it necessary in this day and 
age, or in tomorrow’s realm, to make 
specific territorial claims in order to 
reap the greatest advantage—political 
or otherwise—from the moon or other 
celestial bodies? 

Note that when the Soviets released 
the photograph of the moon’s far side 
they carefully named all the significant 
features to be seen—such as Moscow 
Sea, Tsiolkovsky Crater, Lomonsov 
Hill, Soviet Mountains, etc. This is in 
marked contradistinction to the tradi- 
tional manner of labelling celestial 
features, most of which carry descrip- 
tive names or numbers. Moreover, it 
does not follow the accepted custom of 
leaving this matter for eventual deter- 
mination by the International Astro- 
nomical Union. 

Secondly, note the high probability 
that soon the Soviets will effect an in- 
strumented “soft” landing on the moon 
by which informational data, and pos- 
sibly pictures and television surveil- 
lance, may be transmitted back to 
the earth for an indefinite period. 

Thirdly, note that the Soviets cannot 
be far from having the capability of 
putting a manned expedition on the 
moon. While it is unlikely that they 
or anyone else will be able to put such 
a party on the moon and return it 
safely for some years, it is at least pos- 
sible the Russians will send an expedi- 
tion to the moon for political and sci- 
entific purposes with no expectation of 
retrieving it. Several prominent Soviet 
scientists have been quoted (probably 
incorrectly) as saying that such a plan 
is under way. 

In any event, it is almost certain 
that the Soviets will continue to photo- 
graph, measure and chart the moon 
with considerable publicity. 

Imagine what the effect of all this 
could be. 

Today we have almost instantaneous 
and complete communications media 
operating to all corners of the earth. 
Ours is not the world of Magellan or 
Captain Cook or even that of the 
Wright brothers. Because of these im- 
proved informational media and be- 
cause today we pay close attention to 
such things, it is entirely possible that 
the idea of the moon being a sort of 
Russian ward would begin to jell in 


the public mind. It may even be prob- 


able that the moon would, in effect, be 
under a constructive trusteeship of the 
U.S.S.R.—whether a declared one or 
not—and that this notion would be- 
come so firmly implanted that nothing 
could erase it short of superior ex- 
ploration by other nations before too 
long a time elapsed. 

In view of the subtle and complex 
nature of human and international re- 
lations today, such a condition might 
be just as effective, just as significant 
for many twentieth century purposes, 
as the claims to New World territory 
which were made in the 1600s. 

Many scientists like to jibe their 
lawyer friends for what they allege is 
an unnecessary desire to “get into the 
space act”. But if the military-prestige- 
knowledge concept outlined in the fore- 
going has substance, then the problem 
of the moon is one illustration of why 
agreement on the basic tenets of space 
law would be a very useful thing. 
Only in this way can we prevent the 
rise of unilateral exploitation of space 
and a concomitant development of na- 
tional stakes therein. 


Domestic Significance 


Because space exploration does have 
positive meaning for our security, our 
standing in the international commu- 
nity and for the development of our 
society, it is fast becoming an impor- 
tant domestic concern. 

The Federal Government today is 
putting up about 60 per cent of all 
American money going into scientific 
research and development. 

A very substantial percentage of 
this sum is devoted to the American 
space effort, although the exact amount 
is difficult to identify since seventeen 
different departments and agencies are 
involved in the venture in one way or 
another. The budget of the National 
Aeronautics and Space Administration 
alone now runs between $1 and $1.5 
billion. The Department of Defense 
is putting more than $2 billion annual- 
ly into missiles and space programs. 
Other space related research comes 
from such agencies as the Bureau of 
Standards Weather 
Bureau on upper atmosphere, the De- 
partment of Agriculture on life-cycle 
vegetation, the State Department on 
foreign scientific efforts, the Atomic 
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Energy Commission on nuclear rocket 
engines, and so on. 

For these reasons, among others 
(and in the absence of some overriding 
public dilemma such as a depression or 
war) space exploration and the status 
of the United States therein may be- 
come an almost pre-emptive issue in the 
years ahead. 

When any condition or segment of 
human interest has developed this far, 
it can hardly be considered a subject 
too remote for control and regulation. 

There may be, and probably are, 
valid reasons why such regulation 
should be approached with caution. 
The United States, for example, surely 
does not want to find itself precluded 
from crucial channels of space explora- 
tion because of control agreements 
reached with other nations. At the 
same time the conservative view must 
be that some regulation is needed in 
the near future if de facto politico-legal 
conditions in space are not to develop 
on the basis of present capability or 
pure might—conditions which, five or 
ten years hence, may be almost impos- 
sible to overcome. 
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Private Communications with Administrative 


Agencies Should Be Prohibited 


by Richard N. Ivins ¢ 


Durine THE week of May 19, 
1960, Thomas G. Cochran, who was 
known as “Tommy the Cork” when 
he served as a New Deal braintruster, 
testified before the Harris Legislative 
Oversight Subcommittee of the House 
of Representatives in connection with 
private conferences which he had had 
with various members of the Federal 
Power Commission on behalf of his 
client, the Tennessee Gas Transmission 
Company, which wanted a rate higher 
than the F.P.C. staff had recommend- 
ed. The Commission did render a de- 
cision in favor of Tennessee after 
Cochran made his calls upon the F.P.C. 
Commissioners. Mr. Cochran insisted 
before the subcommittee that the Fed- 
eral Power Commission and other 
regulatory agencies needed “prodding” 
and that his calls upon the F.P.C. Com- 
missioners were neither secret nor 
improper. ! 

Formal hearings held before the 
Federal Power Commission, such as 
Tennessee’s rate case, are governed by 
the provisions of the Administrative 
Procedure Act (5 U.S.C. 1001-1011). 
Section 5(c) of that Act provides in 
pertinent part that: 


... Save to the extent required for the 
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Hearing examiners for the various federal administrative agencies 
are performing judicial functions, Mr. Ivins points out, and the same 
rule that forbids private communications with judges should apply to 


agency personnel as well. 


disposition of ex parte matters as au- 
thorized by law, no such officer [refer- 
ing to the hearing examiner] shall con- 
sult any person or party on any fact 
in issue unless upon notice and oppor- 
tunity for all parties to participate... 


While I served as a hearing ex- 
aminer at the Federal Power Commis- 
sion, the Commission issued written 
instructions which required hearing 
examiners and other Commission em- 
ployees who were consulted by persons 
representing parties having matters 
pending before the Commission to 
place a memorandum in the official 
files setting forth ihe substance of the 
conference, thus making the subject a 
matter of public record and available 
to all other interested parties. 

It was standard procedure in the 
Office of Hearing Examiners to refuse 
to carry on ex parte conferences with 
attorneys and others regarding matters 
which were then pending before us. | 
am sure that this practice is still fol- 
lowed, and before learning of the 
Cochran incident I had, of course, as- 
sumed that the Commissioners took 
the same position regarding ex parte 
discussion of pending cases. 

Hearing examiners in conducting 
formal hearings, ruling upon admis- 


American Bar Association Journal 


of the Tennessee Bar (Athens) 


sibility of evidence and writing initial 
decisions, as well as the heads of the 
federal regulatory agencies who de- 
cide appeals from the examiners deci- 
sions, are, unquestionably, performing 
functions of a purely judicial nature. 
The matters under consideration fre- 
quently involve hundreds of millions 
of dollars and have a much greater 
effect upon the segments of the public 
affected than do the majority of the 
decisions of the courts of law. There- 
fore, it seems quite obvious that these 
government officials who are in fact 
acting as administrative judges should 
conform to the same standards of con- 
duct that are expected and required on 
the part of the judiciary, and lawyers 
dealing with them should act accord- 
ingly. It seems extremely unlikely that 
Mr. Cochran, or anyone else, would 
seriously contend that it would be prop- 
er for a lawyer to undertake to carry 
on ex parte conferences with a judge 
who had under consideration a case in 
which the lawyer was interested. If 
such an ex parte communication with 
a judge is improper, it seems abun- 





1. The Wasnrncron Eventne Star of May 19, 
1960, carried a detailed report of Mr. Cochran's 
testimony before the subcommittee. 
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Richard N. Ivins received his le- 
gal education at Vanderbilt Univer- 
sity and the University of Tennessee 
and was admitted to the Tennessee 
Bar in 1922. After spending many 
years as an attorney with the Justice 
Department and as a hearing ex- 
aminer with the National Labor 
Relations Board and the Federal 
Power Commission, he has recently 
re-entered the private practice of 
law in his native town. 





dantly clear that an ex parte communi- 
cation with heads of an administrative 
agency concerning a matter then under 
consideration is equally improper. 
Canon 17, of the Canons of Judicial 


Ethics adopted by the American Bar 
Association on July 9, 1924, provides 
in part: 


...A judge should not permit private 
interviews, arguments or communica- 
tions designed to influence his judicial 
action, where interests to be affected 
thereby are not represented before him, 
except in cases where provision is 
made by law for ex parte applica- 
tion... 


Canon 3 of the Canons of Profes- 
sional Ethics adopted by the American 
Bar Association on August 27, 1908, 
provides in part: 


..-A lawyer should not communicate 
or argue privately with the judge as 
to the merits of a pending cause, and 
he deserves rebuke and denunciation 
for any device or attempt to gain from 
a judge special personal consideration 
or favor. . .* 


From a standpoint of good public 


morals these or similar restrictions 
should unquestionably apply to ex 
parte communications with hearing 
examiners and heads of administrative 
agencies. 

Some time ago, Donald C. Beeler, of 
the Washington, D. C., Bar, appeared 
before the House Commerce Committee 
as spokesman for the American Bar 
Association and told the Committee 
that the agencies themselves have been 


unable to cope effectively with the 


Administrative Agencies 


problem of backdoor pressures and in- 
fluence. He advocated federal legisla- 
tion to “remove the suspicion that 
agency litigation may be rigged by 
secret influence or pressure”. The fair- 
ly recent disclosures of irregularities 
and backdoor pressures at the Federal 
Communications Commission in con- 
nection with television licensing, and 
the more recent Cochran incident at 
the Federal Power Commission would 
seem to demonstrate the soundness of 
the position taken by Mr. Beeler and 
by the American Bar Association. It is 
to be hoped that the passage of effec- 
tive legislation to correct this evil may 
be forthcoming at this session of Con- 
gress, 

In December, 1960, and subsequent 
to my preparation of this article, James 
M. Landis submitted a Report on Reg- 
ulatory Agencies to the President-Elect. 
That report deals with ex parte con- 
tacts and various other problems in 
this area, and concludes with the dis- 
tinguished authors specific recommen- 
dations for remedial action. This ex- 
cellent paper has been reproduced by 
the Senate Judiciary Committee as a 
committee print, and deserves the care- 
ful consideration of every member of 
our profession who has any interest in 
the improvement of the administrative 


process. 





2. See also Drinker’s Lecat Ernics, pages 78, 
198 and 278, to the same effect. 
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The Menace of 


the “Hung Jury” 


by Carus S. Icenogle 


Waar PRICE a “hung jury” in 
civil cases? 

A few answers readily come to mind: 
Court time, costs and expenses, hard- 
ship to litigants and advocates and 
issues undecided. But what about the 
price of the right of trial by jury? 
Premature discharge of a jury bars 
that right. 

Of course, the cause of the “hung 
jury” is not the disagreement of the 
jury, as is often loosely stated, but 
rather the failure of the jury to agree, 
or as stated in some cases (White v. 
Calder, 35 N. Y. 183, 33 How. Pr. 392; 
Garden v. Moore, 174 lowa 376, 156 
N. W. 410; Farrell v. Weisman, 108 
N. J. L. 458, 158 Atl. 826), “agree- 
ment of the jury to disagree”. 

However stated, it is definite that a 
“hung jury” would not exist except for 
the judicial action of the trial court in 
discharging the jury without a verdict. 
Such an intervention by the trial court 
warrants strictest scrutiny. 

Under the ancient tradition there 
was no such thing as a “hung jury”. 
It was the early rule, as laid down by 
Lord Coke in his lst Inst. 227 and 3d 
Inst. 110, that a jury once sworn and 
charged in a case could not be dis- 
charged without giving a verdict. If 
the jury could not agree before the 
judges departed they were carried 
about in carts from one court to an- 
other until they did agree. 

The right of trial by jury was thus 
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Mr. Icenogle argues that the failure of a jury to reach a verdict is 
not only expensive and time consuming— it also deprives the parties 
of their constitutional right to a jury trial. He sets forth his reasoning 


below. 
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safeguarded. 

The “hung jury” results from the 
modern doctrine recognizing the power 
of the trial court to discharge a jury 
without giving a verdict, a power that 
is generally recognized as inherent in 
trial courts, and which, in many states, 
is expressly affirmed by statutory en- 
actments. 

The evolvement of this power did 
not go unchallenged, however, as ob- 
served by the Court in Commissioner 
v. Roby, 12 Pick. (Mass.) 496: “It 
has been held in modern times, though 
it was long doubted and these doubts 
were countenanced by some respectable 
authorities, that where the jury, after 
being long kept together, cannot agree, 
where it is manifest that they have no 
reasonable prospect of agreeing, and 
no means remained but famine or ex- 
haustion to compel them to agree... 
the court, as a power necessarily in- 
cident to the due and regular adminis- 
tration of justice, may discharge the 
ge 

By its nature, this power of a trial 
judge to discharge a jury is discretion- 
ary, and it was early held to be a judi- 
cial power. (/ngersoll v. Lansing, 51 
Hun. 101, 5 N.Y.S. 288, 164 A.L.R. 
1274 n; King v. Wise, Tex. Civ. App. 
1 S.W. 2d 732, 164 A.L.R. 1275 n). 
It has been variously described as “a 
delicate and highly important trust”; 
as a power that “should not be lightly 
used”; as a great power to be used 
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“firmly but discreetly”. (Powell v. 
State, 19 Ala. 581; People v. Barrett, 
2 Cai. (N. Y.) 308; Barlow v. Foster, 
149 Wis. 613, 136 N.W. 822.) 

This brings us to the principal in- 
quiry, namely, the exercise of this 
power by the trial judge. 


Judicial Discretion 

While a few states, by constitutional 
or statutory means, have sought to pre- 
scribe conditions governing a jury’s 
discharge, the judicial discretion of 
the trial judge remains essentially un- 
abridged (Lervin v. State, 37 Fla. 396) 
and unimpaired (West Branch State 
Bank v, Farmers Union Exch., 221 Ia. 
1382, 268 N.W. 155, 164 A.L.R. 1275 
n; King v. Wise, supra). Generally, 
such judicial discretion remains ab- 
solute, unbridled and conclusive. 

Reviewability in “hung jury” cases 
is largely academic. After all, what is 
to be gained by appeal except more 
delay and expense? Reviewed cases 
usually involve verdicts complained of 
on the ground that the jury had been 
coerced by enforced deliberation, or 
are cases involving the claim of double 
jeopardy. Such cases are not within the 
scope of this inquiry. 

We find that generally there is no 
set rule governing the exercise of this 
power (Barlow v. Foster, 149 Wis. 613, 
136 N.W. 822, 164 A.L.R. 1273 n); 
only abstract criteria, ranging from 
“imperious necessity”, “extreme and 
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absolute necessity”, “manifest neces- 
sity”, to that of mere “necessity”. 


The “necessity”, in any instance, is 


up to the trial judge. But when does 
such “necessity” exist? When is there 
“inability of jurors to agree upon a 
verdict” ? 

It was early stated in Commissioner 
v. Fells, 9 Leigh. (Va.) 613, that one 
general rule is deducible from all the 
cases, which is that the court may dis- 
charge the jury whenever a necessity 
for so doing shall arise; but what facts 
and circumstances shall be considered 
as constituting such a necessity cannot 
be reduced to any general rule. Also, 
it was early conceded that what con- 
stitutes a reasonable time for a jury’s 
deliberation is not capable of exact 
determination. (State v. Reinhart, 26 
Ore. 466.) There is no rule of law 
governing the time of the jury’s de- 
liberation. (Chicago City R. Co. v. 
Shreve, 128 Ill. App. 462, aff. 226 IIl. 
530, 80 N.E. 1049, 164 A.L.R. 1271 n.) 

Notwithstanding this state of uncer- 
tainty, and in fact because of it, it was 
early held that the time consumed by 
a jury is a question of fact, and the 
sufficiency of time for due deliberation 
is a legal question for the court (Helm 
v. State, 67 Miss. 502), but whether a 


question of fact or of mixed law and 
fact, the inability of jurors to agree is 
to be determined by the court. (People 
v. Harding, 53 Mich. 487; State v. 
Reinhart, supra.) It is the now well 
settled general rule in civil cases that 
the length of the jury’s deliberation 
rests within the “sound discretion” of 
the trial court, whose action will not 
be disturbed in the absence of a show- 
ing of the abuse of such discretion. 
(164 A.L.R. 1267 n.) 

This “resort” to the sound discre- 
tion of the trial court, as so ably cham- 
pioned in the early case of School 
District +1 v. Bragdon, 23 N. H. 507, 
164 A.L.R. 1267 n (1851), and so 
sternly affirmed in the more recent 
case of Barlow v. Foster, supra, would 
appear to be more a matter of expedi- 
ency than of merit. 

Yet, this “sound discretion” is treat- 
Its abuse is 
without adequate remedy. Consider the 
forlorn language of the court in Hamil- 
ton V. Moody, 21 Mo. 79, 164 A.L.R. 
1268 n: “The appellants, who were the 
plaintiffs below, complain of this act 
as improper. This court has no remedy 
for such an act. What can we do with 
it? It rests in the discretion of the 
court below. There is where the power 
to do such acts resides, and there let 
it remain.” 


ed as almost sacrosanct. 


A Precarious Balance 

It is unfortunate that such “sound 
discretion” reposed in a trial judge 
should of necessity be so much a 
matter of conjecture and so vulnerable 
to arbitrary action. It is unfair both 
to the courts and the litigants. The 
right of trial by jury is in this pre- 
carious balance. 

Abusive discretion in such cases is 
compounded by reason of the fact that 
it is not equally damaging to the liti- 
gants. Indeed, a defendant often bene- 
fits from the premature discharge of a 
jury and considers a “hung jury” to 
be a victory. The plaintiff knows only 
weakening defeat. 

It is, of course problematical, but 
judging from the reviewed cases in- 
volving complaints that the jury had 
been coerced into a verdict by enforced 
deliberation, it would seem that pre- 
mature discharge of a jury may more 


often than not foreclose a_ verdict 
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favorable to the plaintiff. This, of 
course, is not inevitable, as witness 
the two Illinois cases (Miller v. Scan- 
drett, 326 Ill. App. 631, 63 N.E. 2d 
252, 164 A.L.R. 1270 n; Loucks v. 
Pierce, 341 Ill. App. 253, 93 N.E. 2d 
372). 

In any event, the value of requisite 
deliberation by the jury is illustrated 
in the case of Louisville & N. R. Co. 
v. Johnson, 204 Ala. 150, 85 So. 372, 
164 A.L.R. 1270 n (1920), where the 
jury, after being out about six hours, 
reported to the court that they were 
unable to agree on the amount of their 
verdict for the plaintiff and that they 
were “awful hungry” and would like 
to get off “some way or other”. It 
was held that the action of the trial 
court in sending the jury back for 
further deliberation was not erroneous 
or improper and it was stated: “While 
a sentimental philosopher has asserted 
that ‘hope deferred maketh the heart 
sick’, it can hardly be assumed that a 
brief postponement of their gastronom- 
ical satisfaction operated as coercive 
cruelty upon the minds of the jury, so 
as to affect or restrain the freedom of 
their verdict. Moreover, the record 
shows that upon their second report of 
their inability to agree, they were al- 
lowed to dine and agreed. . .” 

And even in School District #1 Vv. 
Bragdon, supra, it was recognized that 
inadequate deliberation by the jury 
would aid and abet a “capricious, 
caviling, and obstinate juryman”, and 
would unduly prevent a verdict in 
many cases, 

As observed by the court in Chicago 
City Railway Co. v. Shreve, supra: 
“The fruit of every litigated cause rests 
in the result. Mistrials should be 
avoided where feasible.” 

Even so, the law seems content to 
commit this vital matter to the “sound 
discretion” of the trial judge under 
general instructions, directory in na- 
ture, and of precatory effect. 

A few examples will suffice: It is 
said that the court should not discharge 
the jury until every reasonable hope 
of agreement has vanished (Gulick v. 
VanTilburgh, 16 N. J. L. 417); until 
there is no possibility of agreeing 
(State v. Shuchardt, 18 Neb. 454; 
People v. Greene, 100 Cal. 140) ; until 
it is altogether improbable that jurors 
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can agree (Varns v. State, 20 Tex. 
App. 109) ; until the jurors have made 
an honest effort to agree, and their in- 
ability to do so is due to a conscien- 
tious difference of judgment (Buntin 
v. Danville, 93 Va. 200, 24 S.E. 830) ; 
that the court may keep the jury to- 
gether as long as, in its judgment, 
there is any reasonable prospect of 
their being able to agree (Green Vv. 
Telfair, 11 How. Pr. N. Y. 260; State 
ex rel. Hannon v. Grizzard, 89 N. C. 
115); as long as there is a reasonable 
probability of their being able to agree 
(Harper v. Abercrombie, 115 S. C. 
360, 105 S.E. 749, 164 A.L.R. 1272 n). 


The court is told to consider, among 
other things, the importance of the 
case, the expense of a retrial, the kind 
and amount of evidence, and the possi- 
bility of the jury reaching a verdict 
(Harper v. Abercrombie, supra; Hof.- 
richter v. Kiewit-Condon-Cunningham, 
22 N.W. 2d 703, 164 A.L.R. 1256 
(Neb.) ; Chicago City Railway Co. v. 
Shreve, supra). 

It is interesting to note that the 
court in Chicago City Railway Co. v. 
Shreve, supra, states that a verdict is 
considered a “potent factor” in deter- 
mining whether the trial court exer- 
cised “sound discretion”. What is the 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1961 Annual Meeting and ending at 
the adjournment of the 1964 Annual 
Meeting: 
New York 
Ohio 
Oregon 


Louisiana 
Maryland 
Minnesota 
Nevada Rhode Island 
New Utah 
Hampshire West Virginia 


Arkansas 
Colorado 
Delaware 
Georgia 
Idaho 


Indiana 


State Delegates will be elected in 
Alaska, Tennessee and Vermont, each 
to fill the vacancy in the term ending 
at the adjournment of the 1962 Annual 
Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1961 must be 
filed with the Board of Elections not 
later than March 10, 1961. Petitions 
received too late for publication in the 
March issue of the Journal (deadline 
for receipt February 1) cannot be pub- 
lished prior to distribution of ballots, 
which will take place on or about 
March 20, 1961. 


Forms of nominating petitions may 
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be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 10, 1961. 


Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file with 
the Board of Elections, constituted as 
hereinafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State Dele- 
gate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member in 
good standing. Each nominating peti- 
tion must be accompanied by a type- 
written list of the names and addresses 
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“potent factor” in the case of a “hung 
jury” where there is no verdict? 

After thirty-seven years of active 
trial practice, | am deeply impressed 
with the truth of the statement of the 
court in /ngersoll v. Lansing, supra: 
“The duties of the presiding justice, 
after a jury has retired . . . are as clear- 
ly judicial and as important as the 
duties performed before the case is 
submitted . . .” 

It is submitted that modern juris- 
prudence should offer more than this 
fossil treatment of such “due and reg- 
ular administration of justice”. 


of the signers in the order in which 
they appear on the petition. 

Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be 
a candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative of 
the members themselves. While more 
than the required minimum of twenty- 
five names of members in good stand- 
ing may appear on a nominating peti- 
tion, special notice is hereby given that 
no more than twenty-five names of 
signers of any petition will be pub- 


lished. 


Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
not later than fifteen days after the 
time for filing nominating petitions 
expires. 


BoarD OF ELECTIONS 
John R. Dethmers, Chairman 
Harold L. Reeve 
Robert B. Troutman 





We, the Lawyers 


Mr. Planck contrasts the organization of the legal professions in 
England and the United States, pointing out that in the former, the 
profession is almost entirely self-governing, whereas in this country 
ultimate control of professional conduct rests either with the judiciary 
or the legislature. He goes on to discuss the merits of the integrated 
Bar system, now in effect in more than half of the fifty states. 


by Joseph W. Planck * of the Michigan Bar (Lansing ) 


Lawyers present a puzzlement to 
some people. We are in the most com- 
petitive of the professions, but we en- 
joy each other’s company. Sometimes 
a client views this fact with suspicion. 
He doesn’t like to have his lawyer 
fraternizing with the other fellow’s 
lawyer. They should be “round the 
clock” enemies. But we, the lawyers, 
do not agree, either today or ever be- 
fore. In the Taming of the Shrew, 
Shakespeare has Tranio propose to the 
other suitors to the fair Bianca that 
they “do as adversaries do in law, 
strive mightily, but eat and drink as 
friends”. 

For many an American lawyer who 
made the pilgrimage to England in 
1957, the high-water mark was dinner 
at one of ihe four Inns of Court as 
guest of the barristers. The Hall of the 
Middle Temple has been in use since 
1570. Under its hammer-beam roof, 
Twelfth Night was first played. There 
the first Queen Elizabeth led the dance 
after the defeat of the Spanish Armada. 
The walls hang with the shields of 
Readers and Treasurers for four cen- 
turies and the windows bear the coats 
of arms of the greatest names in Eng- 
lish law. 

The clock struck and the head 
porter, bearing the Mace, entered the 
hall and struck a heavy blow on the 
floor. The barristers and guests at the 
long tables rose and stood at attention. 


Preceded by the Mace, the Benchers, 


pacing along two by two, proceeded 
to the dais. Then the head porter took 
a wooden mallet and struck with it 
three hard blows upon a table, repre- 
senting the invocation of the Trinity. 
The Senior Barrister present read a 
grace dating back to the Tudors. 

Conversation at mess was by fours. 
One may not properly exchange re- 
marks with the man beside him unless 
they belong to the same quartet. Din- 
ner over, the toasts proposed and grace 
said, the Benchers proceeded out of 
the hall, behind the Mace. It was a 
never-to-be-forgotten occasion based on 
centuries of tradition going back al- 
most to the beginning of the common 
law. 

The Inns of Court have a marked 
resemblance to the individual colleges 
Besides 


chambers, an inn consists principally 


at Oxford and Cambridge. 


of a dining-hall, a chapel, a library 
and a garden. Sharing these facilities 
daily, the members have the close com- 
munal relationship which Shakespeare 
noted. 

The four surviving Inns, Middle 
Temple, Inner Temple, Lincoln’s and 
Gray’s Inns, are societies of equal rank 
and status. They are more nearly akin 
to the medieval guilds than any other 
institution now in existence. 

Acting in concert, they educate for 
the Bar and operate, in effect, as a 
legal university. Law study at one of 
the universities will not dispense with 
the requirements except in small part. 
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Each inn calls to the Bar those of its 
benchers of the 
inn deem qualified and there is no ap- 
peal. No mandamus will lie to the 


students whom the 


benchers of an inn to compel them to 
admit a certain person as a student of 
the society or to call a student to the 
Bar. It is the “call to the Bar” by his 
inn which gives a barrister the right 
of audience before the English courts. 


Benches Have Complete 
Control Over Professional 
Conduct 

So, too, the benchers have complete 
control of professional conduct and the 
right to expel or suspend a member for 
just cause, subject only to a visitorial 
supervision by the judges. The courts 
do not suspend a barrister who has 
been guilty of misconduct before them. 
They report such instances to the 
benchers of the man’s inn. 

While Parliament, in its omnipo- 
tence, could doubtless lay its hand on 
the Inns of Court, it has not seen fit 
to do so. The English barrister, indi- 
vidually, and his professional organi- 
zation, his inn, are thus independent 
of state control in almost every par- 
ticular. 

The proud estate of the English bar- 
rister in his inn would never have been 
possible in this country. There are only 
about 2,000 barristers, and they are 
concentrated in a relatively small area 
on the fringe of the City of London. 
In the law courts at Temple Bar is cen- 
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tralized most of the litigation of the 
entire nation. As for the rest, the bar- 
risters fan out from their inns in seven 
judicial circuits to the various pro- 
vincial towns and cities as the Queen’s 
Bench judges go forth to hold assizes 
throughout England. In much the same 
fashion, Abraham Lincoln rode circuit 
with Judge David Davis in early Iili- 
nois. As Sir Winston Churchill told 
the American lawyers in the Guildhall: 
“An omnipotent Parliament and a 
small legal profession tightly bound by 
precedent, all are very well in an island 
which has not been invaded for nearly 
1000 years. Forty-eight states of the 
Union, each with fundamental rights 
and each with a different geographical 
situation—that constitutes a totally dif- 
ferent proposition.” 

The solicitors or “office lawyers” 
number about 22,000 and are repre- 
sented by the Law Society. It is a 
voluntary incorporated association but 
most of the solicitors are members. 
The governing body is the Council 
consisting of fifty solicitors, all in ac- 
tive practice in England or Wales. 
They are elected by the whole body of 
members of the Society. 

Notwithstanding its voluntary na- 


ture, the Law Society has been en- 
trusted by Parliament with many pow- 
ers, obligations and duties with respect 
to the profession. 

Parliament has by statute prescribed 
the training necessary for a solicitor. 
It is more exacting than that of the 
barrister. One must serve for five years 
as an articled clerk under a practicing 
solicitor. Before entering into articles, 
he must satisfy the Law Society as to 
his moral character and fitness. There 
is a preliminary examination in gen- 
eral knowledge and an intermediate 
and a final examination in law. These 
also are in the hands of the Law Soci- 
ety which appoints the law examiners 
under regulations which must be ap- 
proved by the three highest judges, 
the Lord Chancellor, the Master of the 
Rolls and the Lord Chief Justice. The 
only concession to a university gradu- 
ate in law is that he is exempt from the 
law portion of the intermediate exami- 
nation and has the term of his articles 
reduced to three years. Before taking 
the final examination, the articled 
clerk must attend for one year either 
at the Law Society’s own School of 
Law in London or at a law school ap- 
proved by the Society. 

As to professional conduct and dis- 
cipline, Parliament has authorized the 
Law Society to make rules and regula- 
tions. The rules are enforced by a dis- 
ciplinary committee appointed by the 
Master of the Rolls and consisting of 
nine past or present members of the 
Council of the Law Society. This com- 
mittee may fine, suspend or strike a 
solicitor’s name off the Roll, subject 
only to a right of appeal to the High 
Court. 

Each active solicitor must take out 
an annual practicing certificate or 
license. This too is handled by the Law 
Society which has a certain amount 
of discretion in the matter subject to 
an appeal to the Master of the Rolls. 

Despite its many statutory powers, 
the Law Society still does not have the 
measure of control over solicitors that 
is exercised by the Inns of Court over 
barristers. 


Bar Organization 
in the United States 

Due to an early prejudice against 
lawyers and to political and geograph- 
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ical conditions, law societies were slow 
in developing in the United States. 
According to Roscoe Pound, the or- 
ganized type of bar association began 
in New York City in 1870 and got its 
impetus as a country-wide movement 
with the founding of the American Bar 
Association in 1878, 

This type of group society, like the 
Inns of Court, has no relation to gov- 
ernment. It is completely autonomous 
or self-governing, with voluntary mem- 
bership. As to bar admissions and bar 
discipline, it can only seek to influ- 
ence, lacking real authority. So also 
with legal education. 

In the 1920’s, there came into be- 
ing at the state level an entirely new 
sort of legal creature—the integrated 
Bar. Many voluntary bar associations 
were writhing under the lash of public 
criticism. Why didn’t the profession 
purge itself of the rascal lawyers? The 
answer was well stated by Justice 
George Bushnell of the Michigan Su- 
preme Court when he said in support 
of the proposal to integrate the Bar of 
the state: “Not all dogs kill sheep, but 
the only cure devised for sheep-killing 
dogs is swift, sure and certain punish- 
ment. Few lawyers are corrupt and 
crooked, but they are more dangerous 
than sheep-killing dogs. Purely volun- 
tary associations have no legal power 
of punishment and the present method 
does not rid the community of those 
it has licensed to prey upon their fel- 
lowmen.” 

In some twenty-six states, integra- 
tion of the Bar has now been achieved 
by three different methods: (1) by the 
enactment of detailed statutes; (2) by 
the enactment of a short statute con- 
ferring authority upon the highest 
court of the state to integrate the Bar 
and (3) by rule of court in the exer- 
cise of inherent constitutional power 
without statutory authority.! 

We Americans have never been able 
to make up our minds whether the 
legal profession is properly a matter 
for legislative or judicial control. The 





1. Alabama (1923), Alaska (1955), Arizona 
(1933), California (1925), Florida (1949), Idaho 
(1923), Kentucky (1934), Louisiana (1940), 
Michigan (1935), Mississippi (1930), Missouri 
(1944), Nebraska (1937), Nevada (1929), New 
Mexico (1925), North Carolina (1933), North 
Dakota (1921), Oklahoma (1939), Oregon 
(1935), South Dakota (1931), Texas (1939), Utah 
(1931), Virginia (1938), Washington (1933), 
West Virginia (1945), Wisconsin (1956), Wyo- 
ming (1939). 





question does not obtain in England 
where the omnipotence of Parliament 
has been recognized since the revolu- 
tion of Cromwell. But in this country 
we have a tripartite separation of the 
powers governmental. The courts have 
inherent constitutional powers and, on 
the other hand, the legislatures have 
the police power, the obligation to leg- 
islate so as to protect the public inter- 
est. Consequently, each of these two 
branches of government may usually 
be found dealing with various aspects 
of legal education, admissions to the 
Bar and the policing of the Bar and at 
the same time treading warily so as 
not to step on the toes of the other.” 
Consequently when it comes to creat- 
ing a compulsory society of the law- 
yers of a state, the separation of pow- 
ers principle again is bothersome. 

In Michigan, integration was finally 
accomplished in 1935 by a short bar 
act creating the State Bar of Michigan 
and purporting to authorize the Su- 
preme Court to provide rules for its 
organization and regulation. In adopt- 
ing the rules the Supreme Court, which 
had wanted the initial nudge from the 
legislature, asserted that it did so un- 
der its own inherent power over attor- 
neys as officers of the court.* Since 
Michigan, four other states have been 
integrated simply by rule of court. 
Their supreme courts have held that 
they had inherent constitutional power 
so to do, 


Organization of the 
Integrated Bars 

However they have come into being, 
“integrated Bars have the common 
characteristic of being organized by 
the state or under the control of the 
state, and of being under its direct 
control”.* Active management is en- 
trusted to an executive committee of 
lawyers, a board of governors, or a 
board of commissioners, or, in North 
Carolina, a council. But nevertheless 
under integration, we, the lawyers, 
have been placed squarely and com- 
pletely in the lap of the supreme court 
of the state. Less figuratively, an inte- 
grated state Bar is an administrative 


agency of the judicial department of 
the state. The lawyers, collectively, 
have been amalgamated with and weld- 
ed into the judicial system so as to 
become an integral part thereof. 

We lawyers tend to forget this. The 
lay public doesn’t understand it at all. 
In the interest of public relations, it 
should be made clear to the people of 
the integrated bar states how their state 
Bar differs from all other professional 
organizations. It is important to point 
out and emphasize the fundamental 
difference that exists between the inte- 
grated Bar as a part of government on 
the one hand and, on the other, the 
freedom and independence enjoyed by 
the Inns of Court, the Law Society in 
England, the American Bar Associa- 
tion and all the other voluntary, un- 
integrated state and local bar associa- 
tions in this country. 

To the outsider and possibly to some 
lawyers, an integrated state Bar does 
not appear to differ essentially from 
the group organizations of other pro- 
fessions. But this is to judge only 
from surface appearance. An integrat- 
ed Bar is under the absolute and com- 
plete control of the supreme court of 
the state. To illustrate: the Wisconsin 
Supreme Court told its lawyers that if 
the Bar were integrated the annual 
dues would be for a public purpose 
connected with the administration of 
justice and that the court would not 
permit the Bar to use its dues for any 
purpose advantageous to its members 
that did not also further the good of 
the general public.® Recently the same 
court pointed out that the activities of 
the State Bar of Wisconsin in legisla- 
tive matters must be within the rules 
as laid down by the court.® 





2. The same situation exists with respect to 
rules of practice and procedure. 

3. Since this article was written and on Sep- 
tember 16, 1960, the Michigan Supreme Court 
held that the headquarters building of the State 
Bar of Michigan, located in Lansing, is public 
property belonging to the State of Michigan and 
as such is exempt from taxation. As of the same 
date Chief Justice Dethmers sent to the Board 
of Commissioners of the State Bar of Michigan 
a letter stating ““As a matter of policy, however, 
in pursuance of its supervisory function in rela- 
tion to the integrated State Bar, this court 
desires to express its unanimous view that the 
State Bar of Michigan should forthwith contract 
for payment of the same sums as would be paid 
by the State Bar to interested taxing units if 
the State Bar were not tax exempt”. 
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We, the Lawyers 


Thus it is that within the framework 
of its supreme court rules, an inte- 
grated state Bar is free to conduct all 
matters which promote the purposes 
for which it was organized. That a su- 
preme court allows the membership to 
carry on its daily affairs and business 
is a tribute both to the membership 
and to the court. It is a notable exam- 
ple of an iron hand in a velvet glove.? 

Integration of the Bar at the state 
level has proved its usefulness. Once 
adopted, it has nowhere been aban- 
doned. It solves the problem of mem- 
bership since all must belong and pay 
dues if they wish to practice law. It 
allows for efficient grievance proce- 
dures. The lawyers can no longer claim 
that they lack the power to police their 
ranks. In some ten of the integrated 
bar states, the association is given the 
task of bar admissions. Usually the 
law examiners are appointed by the 
board of commissioners subject to ap- 
proval by the supreme court. And, of 
course, the extra funds provided by 
compulsory membership enable a state 
Bar to sustain a more adequate pro- 
gram in the field of continuing legal 
education. 

And yet—and yet freedom, inde- 
pendence is a compelling idea, particu- 
larly to lawyers. If a state bar associ- 
ation can contrive a system of efficient 
handling of grievances, if it cam ar- 
range to sustain a respectable program 
for continuing legal education, it might 
easily prefer not to place itself under 
the aegis of its supreme court and be- 
come a part of government. The status 
of our English cousins, the barristers 
in their Inns of Court, while not fully 
possible to us, has its undeniable 
appeal. 


4. 5 Am. Juris., 1959 Cum. Supp. 23. 

5. In re Integration of Bar, 249 Wis. 523. 

6. “A voluntary association is free to take a 
stand on any proposed legislation in any field it 
deems desirable. This is not true of the State 
Bar which must confine its activities in legisla- 
tive matters to those authorized by the rules 
and by-laws promulgated by this court. . . 
This court will exercise its inherent power to 
take remedial action should the State Bar en- 
gage in an activity not authorized by the rules 
and by-laws and not in keeping with the stated 
objectives for which it was created.” Lathrop v. 
Donohue. (Wis.) April 6, 1960. 

7. The metaphor of iron hand in velvet glove 
is attributed to Charles V and was used also by 
Napoleon. Cf. Putnam’s Comp.ere Boox or Quo- 
TATIONS, PROVERBS AND HovusEeHOLD Wows (1926), 
page 453a. 
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The Emergence of the 


“Economic Overdog” 


The classic doctrine that gifts of a corporation’s property are a vio- 
lation of the stockholders’ rights and therefore ultra vires has dwindled 
to almost nothing, and large corporations are spending millions of 
dollars on education, social benefits and research that are only of re- 
mote benefit to themselves. Mr. Harum considers the possibilities that 
are inherent in this take-over by large corporations of many matters 
that used to be regarded as strictly fields for governmental action. 


by Albert E. Harum ¢ of the Florida Bar (Coral Gables ) 


. 

Tue “UNDERDOG” —that ill-fed, ill- 
housed, ill-clothed, one third of the 
nation to whose well-being the Roose- 
veltian quarter of the century was con- 
secrated—has vanished, full of belly 
and tail a-waggle, into the lush land of 
unprecedented prosperity. 

In place of the underdog we have 
the “overdog”, personified on the cor- 
porate stratum by industrial and busi- 
ness giants whose shareholding owners 
have yielded control to a management 
complex in exchange for dividend 
earnings and capital gains, on the man- 
agement stratum by well-paid execu- 
tives who talk only to the corporate 
deity and to each other, and on the 
- labor stratum by workers no longer 
ill-fed, ill-housed or ill-clothed—who 
are themselves members of a species of 
corporate complex known as a union. 

The corporate overdog is a paternal- 
istic creature who tells all, via Madison 
Avenue channels, what to buy, eat and 
wear and how to live, play and sleep, 
wakes us in the morning to soft music 
and sends us off to our innerspring at 
night sated with television drama and 
comedy. At other times he pushes men 
and buttons to meet the demand he has 
created, generating a profit—some of 
which is rationed out to shareholders 
and a generous share of which is used 
to advance the corporate image as a 


useful and worthwhile citizen in the 
community. 

This paternalistic uncle in many re- 
spects is not unlike the federal uncle 
of another day—the one who fed the 
ill-fed and clothed the ill-clothed 
through the agency of doles and make- 
work lettered bureaus—though that 
uncle’s sources of wealth couldn’t be- 
gin to match the largesse of the cor- 
porate purse of today. 


Big Business— 
the New Provider 

This erstwhile black villain, Big 
Business, has become a “provider” of 
those things which formerly came from 
government or not at all. 

For the executive overdog it pro- 
vides the means of self-entrenchment 
such as stock options, company fi- 
nanced pensions, tenure, expense ac- 
counts, medical—and even psychiatric 
—help. All that is asked in return is 
an intense loyalty and devotion to the 
corporate interests as well as to his 
fellow “ins”. This embodies a twenty- 
four-hour-a-day economic and social 
identity with the corporation and his 
contemporary peers, to the end that 
an attack on one becomes an attack on 
all. The result is an invulnerable com- 
mon front—a manifestation of the 
psycho-sociological laws of organiza- 
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tion for mutual protection—which as- 
sures perpetuity of power, control over 
the democratic processes of corporate 
elections, and a systematic embellish- 
ment of the corporate image. 

The worker is transformed into an 
overdog by activity of the corporate 
quasi-state. He is the beneficiary of 
the “way of life” provided by the cor- 
porate employer and by the powerful 
union, which may not meet the legal 
requirements of corporate status but 
whose mass and organization are so 
like its capitalistic counterpart as to 
be almost indistinguishable from it. 
The union secures, first and foremost, 
pay; then it affords security by secur- 
ing from the employer tenure and sev- 
erance indemnity, plus fringe benefits 
which add to worker status, such as 
pension and hospital plans. The cor- 
porate employer adds to this “way of 
life” recreation facilities and promo- 
tions, housing and, in the corporate 
town, stores, hospitals and schools as 
well. The corporation even affords re- 
flected pride for the managerial and 
employee overdog by being a “good 
citizen” and contributing to the Red 
Cross and to other community enter- 
prises. 

The evolution of the overdog raises 
a number of political, legal and eco- 
nomic questions, 
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Has the corporate complex taken 
over? Has the government surrendered 
responsibility for the “little guy” in 
every walk of life? Is the admittedly 
existing welfare state being nurtured 
and nourished by its antithesis, the 
corporate complex? Or is it possible 
for government to maintain a vigor- 
ous, democratic policy of its own, ac- 
knowledging the generous contribution 
of the corporation as one welcomes 
gifts from a rich relative? 


A cautious answer would indicate 
that in the United States anything is 
possible: that the role of government 
in social advance and the role of the 
corporation—though played for quite 
different motives—can and do exist 
side by side for the greater benefit of 
all. It is doubtless true that there has 
been no all-out pre-emption by big 
business of this responsibility and it 
is also doubtless true that what the cor- 
poration does in this area is done with 
fanfare and to engender in the public 
an awareness of the social conscience 
of the corporation. 


At least one writer has pointed out 
that the dispensation by large corpora- 
tions of scholarships, fellowships and 
cash to universities creates a good dis- 
position toward corporation policies 
since the fount of the largesse is con- 
tinuous. 


Benevolence is disarming and self- 
serving. Criticism is dulled and grati- 
tude whetted by the lively expectation 
of favors to come. 


With the body politic retaining 
strong media of control via trade, anti- 
trust and tax regulation, the state is in 


the position of tolerating the comple- 
mentary activity of the corporation” 
in this welfare area. 


A large legal question looms threat- 
eningly over the corporate spending in 
this welfare area. Is the corporate 
giving—either directly to a beneficiary 
institution or indirectly through a 
foundation established or supported 
by the corporation—an abridgement 
of the stockholders’ rights? 

The general rule with respect to cor- 
porate giving is that a gift of its prop- 
erty by a corporation is in violation of 
the rights of the stockholders and is 
ultra vires.* 


What Became of the 
Ultra Vires Doctrine? 

However, the rights of the owners 
of the corporation, i.e., the stockhold- 
ers, to the corporate property and 
profits have been whittled away by 
rather extensive application of the doc- 
trine of implied powers, giving the 
corporation the power to do anything 
necessary and proper to the exercise 
of its charter powers. Hence, a cor- 
poration chartered to manufacture an 
article of wearing apparel has been 
held to have implied power to buy and 
sell real estate, establish and operate 
a mill to fabricate the raw material, 
and to engage in any activity which 
has even a remote relationship to the 
charter purpose. 

In early cases, the courts were in- 
clined to look for direct benefits to the 
corporation arising from the “neces- 
sary and proper” implied power when 
Later 
cases incline toward recognizing quite 


minority groups complained. 


indirect benefits arising from the com- 
plained-about activity. 

As early as 1896, however, the court 
in the Steinway* case recognized the 
change which was taking place in the 
corporate complex with this observa- 
tion: 

As industrial conditions change, busi- 
ness methods must change with them, 
and acts become permissible which, at 
an earlier period, would not have been 
considered to be within corporate 
power. 


Following this philosophy, the court 
held that a corporation moving its 
plant into a sparsely settled area could 
pay for sewers, streets and water sup- 
ply; could erect houses; could con- 
tribute toward a school, library, free 
baths and the like, on the ground that 
these activities made for the continued 
and faithful service of a skilled and 
contented body of employees. 

With this bold step already taken, 
it was not too difficult for the Michigan 
Supreme Court in 1919 to decide that 
Henry Ford needn’t abandon his 
avowed plan to reduce car prices and 
put a Ford car in every garage. A sub- 
stantial portion of the $112,000,000 
company surplus was allowed to be 
applied to that purpose, though stock- 
holders’ rightg to receive a share as 
dividends were also upheld, 
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The court observed in the Ford case® 
that a business corporation 


is organized and carried on primarily 
for the profit of the shareholders. . . 
They cannot use any portion of the 
money for objects of usefulness, or 
charity, or the like, however worthy of 
encouragement or aid. They cannot 
make gifts from the corporate fund. 


But the court went a good deal fur- 
ther than that, holding that the cor- 
poration could expend funds for pur- 
poses, though immediately charitable 
or humanitarian, which have a ten- 
dency directly to promote the welfare 
of the corporation and which serve 
corporate ends—but not a_ benefit 
shared by the whole community. 

Gift of corporate property in viola- 
tion of shareholders’ rights found ap- 
probation even as far back as 1876 in 
an English case. The court held that 
shareholders had no right to complain 
about the giving of a bonus by a 
corporation to its employees after an 
especially prosperous year. 

Formulation of the corporate con- 
science began with concern for the 
welfare of employees which the court 
in a 1909 case labelled a duty. When 
Metropolitan Life Insurance Company 
wanted to build a tuberculosis hospital 
to administer to the needs of its 13,280 
employees, and the move was opposed 
by shareholders, the court observed: 


The reasonable care of its employes, 
according to the enlightened sentiment 
of the age and community, is a duty 
resting upon it, and the proper dis- 
charge of that duty is merely transact- 
ing the business of the corporation.* 


Striking an interesting balance be- 
tween consideration of corporate good 
citizenship and the need for maintain- 
ing free and vigorous non-governmen- 
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tal institutions of learning, a New 
Jersey court observed that most of the 
wealth today was in corporate hands 
and that these fictional citizens must 
be in fact good citizens in the same 
manner as are individuals. Over the 
objections of a minority stockholder 
group, the court then gave its approval 
to a corporate donation of $1,500 to 
Princeton in the A. P, Smith case.* 
Withdrawal of corporate authority to 
make such a contribution would seri- 
ously threaten the existence of these 
non-governmental institutions, said the 
court. In these days of astronomical 
figures and foundations with assets of 
more than $11,000,000,000® (mostly 
allocated to education) a $1,500 dona- 
tion approaches de minimis propor- 
tions. 


Big Business and 
Higher Education 

In fact the growing problem of 
meeting the financial needs of higher 
education is the one large avenue in 
which big business is being constantly 
urged to displace the Federal Govern- 
ment. Addressing the 1960 Joint Gen- 
eral Conference of the American 
Alumni Council and American College 
Public Relations Association in Wash- 
ington, J. S. Parker, General Electric’s 
vice president declared that 


we need to work out a comprehensive 
philosophy of educational support, a 
program that will meet the costs of 
education that we can see in the fu- 
ture,10 


Mr. Parker predicted a doubling of 
the present expenditure of $4,500,000,- 
000 a year for education and saw a 
duty on the part of students and alum- 
ni, primarily, and on foundations, cor- 
porations, private citizens and others, 
secondarily, to bear a proportionate 
part of these costs. 

Few would care or dare to belittle 
the vast, important contributions which 
private enterprise, through foundations 
and direct grants, have made to re- 
search, education, health and industry. 
Company-sponsored foundations, usu- 
ally established to facilitate corporate 
gifts, have been forming at a greater 
rate in recent years. Sixty per cent of 
the 1,200 such foundations were or- 
ganized between 1949 and 1954 and 


serve as philanthropic banks for the 
parent corporation.'! Five of them— 
Ford, General Electric, Sears-Roebuck, 
Standard Oil and U. S. Steel—have 
assets of more than $20,000,000 each.! 

In the first place, the foundations 
are extremely efficient, being run by 
well-paid expert personnel who are 
trained in appraisal of needs and 
projects. Then, their speed must be 
contrasted to lagging governmental 
process, by the very nature of the 
democratic scheme slow, disputative 
and faceless. 

Congress haggles for years over fed- 
eral aid for schools. A fairy-godmother 
foundation learns that 
physics project is out of funds and a 
week later revives the flagging research 
with a substantial grant of tax-free 
dollars. For anyone to attack this rep- 
utable and organized giving would be 
like skewering Robin Hood with Friar 
Tuck’s long bow. The simile doesn’t 
stop there—the fact of the matter is 
that tax-exempt open-handedness of the 
corporate donor is based on a modified 
Robin Hood technique. There is no 
theft from the rich to give to the poor; 
there is a withholding from the 52 
per cent partner, the Government— 
and with the latter’s acquiescence. 

Whether the givers are, as part of an 
overwhelming public relations picture, 
seeking to identify their own interest 
with the public interest, or whether 
they give with pure unadulterated de- 
sire to help mankind, they give only 
after a good look at the profit and loss 
statement. They may well be heard to 
say (among themselves of course): 
“Internal Revenue will take it anyway 
—so let’s dispose of it our way.” 

The clear danger in this state of 
affairs is, first, in the potential danger 
of a complete take-over of state func- 
tions and, second, in the extent to 
which government ability to cope with 
these problems and initiate its own 
program is weakened by this one- 
sided pluralism. Professor Friedmann! 
raises the question whether the giant 
corporation has taken over the sub- 
stance of sovereignty, but then speaks 
confidently of residual and reserve 
power in the state which he says occa- 
sionally becomes submerged in con- 
flicting group pressures.. 

Galbraith!* finds another counter- 


a nuclear- 
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balancing factor in his “countervailing 
power” concept—a balancing of the 
forces and power of the owners of 
enterprise against wholesalers, retail- 
ers, the unions and the consumer pub- 
lic. Or, as Latham!® points out, we 
may expect adjustments of group in- 
terest, the legislature being also a 
group which does not play the inert 
role of 


cash register, ringing up the addition 
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and withdrawals of strength, a mind- 
less balance pointing and marking the 
weight and distribution of power 
among the contending groups. 


Is the Government a 
Mere Policeman? 

If there is, in fact, a surrendering of 
initiative and control then we are tak- 
ing the calculated risk of reducing 
sovereignty to the status of a policing 
agency, concerned more with patrolling 
the social consciences of the newly 
accepted movers and shakers than with 
protecting and advancing the general 
welfare. 

While there has been no need to 
indict foundations—whether subsidiary 
or direct avenues of corporate giving 
—we have been given to think of what 
might happen in areas of dimmer light 
and less integrity. 

What might happen? Rather, let us 
say, what has already happened in the 
congressional probe of pharmaceutical 
Distilled into tablet form, the 
committee wanted to know why tran- 
quilizers had to be sold to the public 
for 15 cents per pellet when the manu- 
facturing cost was a penny or two— 
and, if these were the facts, had the 
manufacturing firms conspired to fix 
the price? 


firms. 


This was the cue for spokesmen of 
the firms to attack with an avalanche 
of statistics on the mountainous cost 


of research laboratories which not only 
developed tranquilizers, but a whole 
new world of health-giving antibiotics. 

Since general welfare was the end, 
the means—high prices to the con- 
sumer—were justified. So went the 
testimony. The end also justified, by 
scientific or financial persuasions, the 
enticing away of scientists pure and 
impure from universities, smaller com- 
panies and public research. 

This raises a question as to the va- 
lidity behind raising product research 
to the level of public welfare. Did 
these companies perhaps have in mind 
beating their competitors to the market 
with an item upon which they could 
set an arbitrary price which would 
yield great profit? This is quite anal- 
ogous to the subsidies provided by 
large manufacturers to educational in- 
stitutions for the specific purpose of 
creating a specialized and skilled sci- 
entific pool to meet the needs of these 
firms. Are they being eleemosynary 
and ideally interested in public wel- 
fare? Or are they paying for the cre- 
ation of an asset they vitally require 
and will acquire to make a profit? 

There is much to be said for the 
argument offered by the pharmaceuti- 
cal and industrial firms. There is, how- 
ever, a residue of uneasiness regarding 
who should decide exactly which means 
justify what end. 

This uneasiness is not mitigated by 
incidental revelation of gratuities to 
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members of governmental agencies re- 
sponsible for watch-dogging the entire 
enterprise. The public is not impressed 
by one company’s contention that, here 
again, a dereliction was assented to on 
the road to the great good. 


Whether the gratuities were financed 
by an increase in price or as an “ex- 
pense” tax write-off is immaterial. The 
monies were taken, without consent, 
from the public pocketbook—and it is 
doubtful the public will let it rest there, 
lulled by tranquilizers or no. 


In the thirties the Government 
achieved vast socialistic strides toward 
the welfare state via pensions and labor 
laws which shortened working hours, 
improved working conditions, pro- 
tected the temporarily jobless and held 
out security for the permanently re- 
tired. It continues today to expand 
these once reactionary projects. 

Today we accept what the Govern- 
ment can achieve for us, but look to 
private enterprise for the bigger and 
better things of life: the aforemen- 
tioned fringe benefits, stock options, 
expense accounts, free lunches, com- 
petitive wage scales, company financed 
pensions, tenure, coffee breaks on com- 
pany time, and the like. 


These are wonderful, particularly 
when they happen to us. Enlightened 
free enterprise is the individual’s best 
guard against that ultimate welfare- 
state leveler: Communism. 
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What Liberty Is 


In this analysis of the nature of liberty, Mr. Brown traces the origins 
of the basic concepts of the “idea” of liberty which was set forth in the 
Declaration of Independence and later embodied in the Constitution. 


by Wendell J. Brown °¢ of the Illinois Bar (Chicago) 


(CULTURALLY WE have reached a 
stage in America in which we assume 
that we know what liberty is, could we 
but say or could we but take time to 
say. We take liberty for granted in the 
same way that we take electricity for 
granted. Each are common and useful 
to us. No one really knows or has to 
know what electricity is, for it to be 
and to continue to be a common and 
useful product. 

But liberty, different from electricity, 
must come from within ourselves and 
to produce it we must know what it is 
— its spirit and its structure. This short 
article is the result of my unwillingness 
to assume that I know what the full 
import of liberty is. 


Source of Liberty 

An understanding of the full import 
of the concept of liberty requires that 
we examine its source. The words 
of our Declaration of Independence to 
the effect that man is “endowed” by 
his “Creator” with certain “unalienable 
rights” among which are “life, liberty 
and the pursuit of happiness” were not 
entirely the words of Thomas Jeffer- 
son, but were built from the words of 
John Locke and other philosophers. 
Specifically, the phrase “endowed by 
his Creator” was inserted from the 
floor of Congress after Jefferson’s draft 
came before it for debate and adoption. 

In early America the acceptance of 
the thought behind the words “en- 
dowed by his Creator” was much 
broader in its base than either the ac- 
ceptance of Jefferson or the acceptance 


of the Continental Congress. Its ac- 
ceptance came from the individual con- 
victions of the bulk of the three mil- 
lions of people in the then American 
colonies. 

Most of these early Americans, our 
forefathers, had never heard of John 
Locke. But an unusual number of 
them had read their Bibles. In them 
they had read that men should “render 

. unto Caesar the things which are 
Caesar’s; unto God the things that are 
God’s”. The basic idea that each indi- 
vidual has the God-given right to an 
inner life was not new to them. Thomas 
Paine merely put their basic thought 
into words. This basic thought was and 
still is that political sovereignty derives 
from our Creator and resides essen- 
tially in the people. This idea, even 
then more than 1700 years of age and 
still alive, is that each man, be he a 
Caesar or a George III, is equally 
bound to acknowledge that he must 
render unto God “the things that are 
God’s”. 

Also our forefathers knew that they 
couldn’t sit around on stools, or even 
sit in pews, and wait for God to bring 
liberty to them, With respect to that 
basic right they knew that God acts 
discernibly through a responsible peo- 
ple. They had learned that fact the 
hard way. The great paradox in the 
concept of liberty is that man is en- 
dowed by his Creator with the right to 
liberty and yet to have it he must earn 
it. This paradox, elusive to some, did 
not bother our forefathers. Overwhelm- 
ingly they understood and accepted the 


290 American Bar Association Journal 


paradox contained in Paul’s comment 
“T laboured more abundantly than they 
all: yet not I, but the grace of God 
which was with me”. At the end of that 
first year at Plymouth in 1620 only 
fifty of the original 102 survived. 
What the survivors attained thereafter 
they knew would have to be earned by 
them, even though they knew that they 
could not earn anything save by the 
grace of their Creator. 

Why did our forefathers ascribe this 
unalienable right to liberty to their 
Creator? They acknowledged that they 
were “endowed” by their “Creator” 
with the “unalienable” right to “lib- 
erty” because they knew they had it 
and it was their faith, a hard faith that 
they were willing to fight and die for, 
that there was no other source for it. 

And I venture to think that we can- 
not escape the fact that such hard faith 
furnishes us with the emotional cata- 
lytic element in the concept of liberty 
which is required to make it an equally 
hard political fact. Emotionally we 
have to get outside ourselves to attain 
a rational perspective of liberty which 
shows us what it is. Once we have done 
that, we cannot help but know that 
there is a Creator who has endowed us 
with these individual inner lives which 
we ourselves could not have created 
and yet which we have. 

Paradoxically, egoism and humility 
have a place in the concept of liberty. 
Egoism stems from the knowledge 
that each individual has the power 
of choice. Humility stems from (1) 
the knowledge that such power of 
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choice must be God-given and (2) the 
faith that it is a part and parcel of a 
divine purpose. Under the aegis of 
liberty, ego and humility complement 
each other. They walk hand in hand. 

When Lincoln said that ours is a 
nation “conceived in liberty” he under- 
stood and his audience understood that 
our nation was born of the idea (1) 
that there is in each individual a God- 
given inner life which is worthy of 
preservation and protection and (2) 
that governments should be instituted 
among men to preserve and protect 
such individual inner lives. Hence our 
Federal Constitution declares that it, 
our Constitution, is ordained and es- 
tablished “to secure the Blessings of 
Liberty to ourselves and our Pos- 
terity”. 

It is thus that we in America have 
philosophically and _ politically im- 
mersed our individual lives in a stream 
of life which may have continuity and 
which at least makes sense. 

Liberty, then, is the acceptance of 
the idea (1) that there is in each per- 
son a God-given inner life which is 
worthy of preservation and protection 
and (2) that a primary job of govern- 
ment is to preserve and protect such 
individual inner lives. 

If all of the “bigs” of our day—big 
business, big distribution, big agricul- 
ture, big labor, big government, big 
foreign big religion—must 
continue to pay homage to the idea that 
each individual has a God-given inner 
life and a right to that God-given inner 
life we shall continue to have liberty— 
otherwise not. 


powers, 


lts Unique Quality 

Liberty has a unique quality which 
enables it to avoid the historical grave- 
yard in which many dogmas are 
buried, dogmas for which men would 
once have died, Its unique quality is 
that it seeks to accomplish no fixed 
end, but only seeks to provide a process 
of living by which each man can work 
out for himself his own life and his 
own conception of his own destiny, 
provided he stays within an area which 
will allow others to have such right 
equally with him. Inasmuch as its 
primary object is to furnish a fertile 
field for reason to function, reason will 
never destroy it. It is bound to survive 


rational advances in science and phi- 
losophy. Dogmas die because all hu- 
man knowledge is imperfect and yet 
man is a rational being. Liberty lives 
because reason cannot do without it. 

Yet reason is not placed on a pedes- 
tal by liberty. Rather liberty takes 
man as he is, an emotional, volitional, 
physical and rational entity. It is never 
embarrassed by man’s imperfection, 
but, like a patient and understanding 
friend, is tolerant of those whose 
thoughts reach beyond their grasp and 
is just to those whose actions encroach 
upon the rights of others. 


Its Heroes 

It has no heroes save men of com- 
monplace calibre, men who in a greater 
degree than others have commonplace 
virtues, men who are decent, free and 
God-fearing. In the concept of liberty, 
a great man of Napoleonic stature is a 
public calamity and must be dealt with 
on that basis whether he be a too- 
aggressive foreign dictator or a too- 
aggressive labor leader or a too-aggres- 
sive person or group of persons of any 
sort. 

The torch of liberty throws its own 
light and they who would purport to 
act in its name immediately have the 
burden of persuasion thrust upon them 
by those who understand what liberty 
is. To sustain this burden they must 
prove more than “pureness of motive”. 
They must never put down the light of 
liberty under a promise to pick it up 
again in futuro. 


Its Dual Character 

Liberty is a requirement of a com- 
plete and functional living which is an 
inescapable fact where human beings 
live, want to live and have to live in 
relationship with each other. Yet it 
must be earned by a people who would 
possess it. It must be earned in the 
same way that the graceful and awe- 
inspiring freedom of movement of a 
skillful ice skater is earned, by a self- 
discipline as sharp and as keen as the 
steel upon which the skater relies. Man 
cannot have liberty unless he accepts 
the moral task it imposes. It is a com- 
bination of self-assertion and self-deni- 
al, of independence and responsibility. 
Inherently it cannot be a gift which 
has no mutuality. When a man thinks 
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that he alone can make a gift of liberty, 
he has lost his sense of liberty and 
should not be allowed to carry its 
torch. Men cannot have liberty by the 
grace of one person alone. 


Liberty and Evolution 

Liberty recognizes that Darwin was 
a man and therefore had within him- 
self “the spark of liberty” which is 
common “to the mind and spirit of 
man”, Liberty does not accept or re- 
ject the theory of evolution. Rather it 
observes that each man is endowed 
with a spark of wilfulness which makes 
him individually different from any 
other person. It the ever- 
living process of change and hence 
knows that it must never cease its fight 
to preserve that “spark of liberty in 
the mind and spirit of man”. The quo- 
tations are of Herbert 
Hoover, our oldest living ex-President, 
a man who has an unusually high de- 
gree of understanding of what liberty is. 


observes 


the words 


Political Liberty 

Liberty presupposes an individual 
who has more than an embryonic sense 
of independence and more than an 
embryonic sense of responsibility. In 
fact, liberty in its totality presupposes 
a nation made up of a sufficient number 
of people who have an individual sense 
of independence and sense of responsi- 
bility to make it work. There must be 
enough of these individuals to make 
liberty the dominant characteristic of a 
particular group’s way of life. In prac- 
tice the idea of liberty must always 
have this dual aspect of independence 
and responsibility. To attain inde- 
pendence there is always the responsi- 
bility to fight for it and to know what 
we are fighting for. 


The American Ideal 

In the search for a firm understand- 
ing of what liberty is, time and again I 
have returned to the thought that 
whenever men have dared to think in 
terms of a free nation for themselves 
and their posterity they have thought 
in terms of a just and righteous God. 
We know that there is a force greater 
than our own which created the world 
in which we live and that this world 
includes human beings endowed with a 
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power of choice. We cannot understand 
the concept of liberty without this ob- 
jective viewpoint of that which is with- 
in ourselves. If we are “endowed” 
with the “unalienable” rights which 
are the essence of liberty then there 
must be a Creator who thus endowed 
us. Once we see ourselves from the 
perspective of our Creator we see moral 
values within ourselves which include 
the cultural idea of liberty. 

At age 78, Kerensky smiles at 
Khrushchev’s reference to God because 
he recalls Karl Marx’s saying that “re- 
ligion is the opium of the people” and 
that Lenin has declared “God is a 
complex of ideas engendered by the 
ignorance of mankind . . . religion is a 
kind of spiritual vodka in which the 
slaves of capital drown their human 
shape and their claims to any decent 
life”. Yet historical time, as distin- 
guished from research laboratory time, 
has proved that if we would have lib- 
erty—a chance for an individual decent 
life—we must appreciate that an indi- 
vidual sense of dignity is best attained 
and only attained by a mature faith 
that we have been thus endowed by 
our Creator. 


Structural Liberty 

We are not hypocrites because we 
do not always live up to the American 
ideal of liberty. There are limitations 
inherent in all human endeavor, and 
the practical premise of structural lib- 
erty is that human beings are both 
good and bad. Otherwise there would 
be no need for structural liberty which 
consists of governmental restraints and 
governmentally enforced absence of 
restraints. In the words of Carl Schurz, 
a senator in Lincoln’s day: 


Ideals are like stars; you will not suc- 
ceed in touching them with your hands. 
But like the sea-faring man on the 
desert of waters, you will choose them 
as your guides and following them you 
will reach your destiny. 


John Adams, in his eventide cor- 
respondence with his friend Thomas 
Jefferson, referred to the fact that the 
preservation of liberty by government 
is a complicated administrative task. 
Each of them had been at the helm of 
our ship of state and each of them 
knew the tribulations which a state 
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“conceived in liberty” must perforce 
undergo. 


Constitutional Background 

Under the American ideal of liberty, 
we are immediately beyond the ques- 
tion of whether any government is 
necessary for the preservation of lib- 
erty. By the time our Constitution was 
adopted, effective in 1788, by a process 
of trial and error extending from the 
days of John Smith to the Articles of 
Confederation, we had found that the 
preservation of liberty requires a form 
of government which has coercive 
power, one that can deal effectively to 
protect individuals or groups of indi- 
viduals within its jurisdiction from 
each other and one which can effec- 
tively protect the legal entity of the 
nation from outsiders. We found that 
even by fleeing to a new country we 
could not escape that fact. Nor could 
we escape that inexorable fact by cast- 
ing off all ties with all government. 

We did not reach this stage in our 
thinking until we had to and we were 
reluctant to reach it at all. The hard 
thinking, practical, disputatious, ideal- 
istic and differently constituted dele- 
gates who met in Philadelphia from 
May to September of 1787 and there 
formulated our Federal Constitution 
were confronted with the fact that the 
only alternative to the granting of 
power was dissolution and loss of their 
liberty. 

These fifty-five men at Philadelphia 
had no use for any form of govern- 
ment except to preserve their individ- 
ual liberties. The federation wasn’t 
working. Accordingly they had to 


form a more perfect Union, establish 
Justice, insure domestic Tranquility, 
provide for the common defence. .. 


all to “secure the Blessings of Liberty” 
for themselves and for their posterity. 

Individual liberty, and there is no 
other, insists upon the right of each 
individual to seek his own answers. It 
combats the idea of either a govern- 
ment which would create a mass hyp- 
nosis or one which would stifle criti- 
cism of the government. Many years 
ago Jefferson stated the ideal of liberty 
in these words: 


This institution will be based on the 
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illimitable freedom of the human mind. 
For here we are not afraid to follow 
truth wherever it may lead, nor to 
tolerate error so long as reason is left 
free to combat it. 


More than one hundred years later 
Justice Holmes reiterated the same 
thought when he wrote from the bench 
that our concept of liberty is an in- 
spiration to endeavor that encourages 
“the free trade of ideas” and which is 
based on the rational faith: 


that the best test of truth is the power 
of the thought to get itself accepted in 
the competition of the market, and 
that truth is the only ground upon 
which their wishes safely can be car- 
ried out. That, at any rate, is the theory 
of our constitution. 


Without these individual inner lives 
and the right to them there is no mar- 
ket in which truth can be tested. There 
is only oblivion. 


Our Constitutional Heritage 
With the premise that liberty is only 
for a people of whom the majority are 
individually independent and responsi- 
ble, our forefathers have (1) adopted 
a Federal Constitution; (2) provided 
therein that it “shall be the Supreme 
Law of the Land” and a Supreme Court 
to enforce it; (3) provided for the re- 
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posing of legislative, executive and ju- 
dicial powers in separate governmental 
bodies; (4) provided for a system of 
checks and balances between these sep- 
arate powers; (5) provided for the 
preservation of the idea of “federal- 
ism” or state’s rights; and (6) pro- 
vided a Bill of Rights. This instrument 
our forefathers conceived and made a 
living document for themselves and, 
insofar as they could, for us. 


A Constitution Is Not the 
Complete Answer 

But the effective promise of liberty 
is not contained in our Constitution 
but in the indwelling spirit of each of 
those who cherish it. Each generation 
must remake the promises contained in 
a constitution or it loses its vitality. 

In the process of living, each day is 
a new day and liberty must be found 
there. A constitution which in unequiv- 
ocal language guarantees individual 
liberty is not enough to assure its pres- 
ervation. No matter how a constitution 
is worded, history proves that it can be 
lost or become meaningless. Even the 
three sturdy rules of construction, 
which provide that to know any part of 
a constitution’s meaning it must be 
read (1) in its entirety, (2) giving 
common speech and common under- 
standing meanings to the words used 
and (3) with the circumstances under 
which it was made in mind—are not 
enough to preserve a constitution. 

Nor can we rely solely on an inde- 
pendent judiciary because the Supreme 
Court must have a justiciable con- 
troversy on its docket before it can act 
and its actions may become a colossal 
futility. The executive and the legisla- 
tive branches are equally the custodians 
of liberty. They are equally the active 
bailees of its owners, the people. 


Other Constitutions 

In the 
strewn many constitutions whose skel- 
etons remain to tell us that if we, the 
people, would be free we cannot merely 


desert of time there are 


enact a constitution and then rest. 
Many dead, 

started with glorious words of liberty 

In 1860 the 


Argentine nation adopted a constitu- 


sovereignties, now 


in their organic laws. 


tion for the stated purpose of “securing 
the benefits of liberty to ourselves, our 
posterity, and to all persons who may 
desire to inhabit the Argentine soil”. 
The Italian constitution of 1848 pro- 
vided in Article 26 that “Individual 
liberty is guaranteed.” The constitution 
of Mexico, adopted in 1857, provided 
that “In the Republic all are born 
free.” The fundamental laws of the 
Russian Empire, adopted May 6, 1906, 
provided, after several bows to the 
sacred and inviolable character of the 
person of the Emperor, that “The 
domicile of everyone is inviolable” and 
that “Property is inviolable.” The con- 
stitution of the Spanish monarchy of 
1876 provided that “no one shall be 
deprived of his property except by the 
competent authority, and for a proved 
cause of public utility, always after 
due compensation”. All of these sover- 
eignties have been replaced. Words 
even in organic laws are not sufficient 
to preserve the liberty which the words 
espouse, 


Liberty Analytically Resolved 

There are they who say they believe 
there is no God. There are they who 
believe there is a God, a Creator, who 
has no time for man. There are they 
who believe there is a God, and, like 
Socrates, say and believe “I move not 
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without Thy knowledge.” Man is free 
because he has a God-given power of 
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choice. With that power of choice he is 
also given a moral sense. Inasmuch as 
we have learned that government must 
be by consent of the governed, the ma- 
jority must determine what the laws of 
that government shall be. Inasmuch as 
the majority has a God-given moral 
sense, liberty has a chance to succeed. 
Inasmuch as the majority also has a 
God-given choice, liberty has a chance 
to fail. Choice and moral sense by the 
majority are inseparable if we would 
have liberty. 

Analytically thus resolved, liberty 
has no secrets. It is neither myth nor 
magic. It is not supernatural because 
to have it we must earn it. It becomes 
a dynamic political fact for a particu- 
lar nation whenever and wherever 
there are a sufficient number of indi- 
viduals within that nation with the 
required strength, courage and intelli- 
gence to make it an ethical imperative 
for each of them in the conduct of 
their individual lives. 

The basic and grand concept of lib- 
erty does not change. The same idea 
which conveyed itself into the minds of 
our forefathers is still there, a universal 
idea, available to all, and yet peculiarly 
our American heritage. 

Children are playing in front of my 
house. One of them has a piece of 
chalk and is drawing a circle on the 
sidewalk. After their game has been 
played, rains will come and wash the 
circle away. Yet the geometrical con- 
cept of a circle will remain, and cannot 
be destroyed. However, even a nation 
blessed with a constitution which guar- 
antees liberty may lose it. Yet liberty 
is immutable. Even after it is gone 
and only the hunger for it remains, 
there will be the concept of liberty 
which can never be destroyed. 
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Moon BUSINESS CORPORA- 
TION ACT ANNOTATED. A research 
project of the American Bar Founda- 
tion; edited by the Committee on Cor- 
porate Laws, Section of Corporation, 
Banking and Business Law, American 
Bar Association. St. Paul: West Pub- 
lishing Co. 1960. $37.50. Three vol- 
umes, Pages xxxii, 724; xix, 804; and 
xix, 390. 

This handsome, three-volume set, 
which has just come from West Pub- 
lishing Company’s presses, is an 
achievement of which the profession 
can be warmly proud, for it repre- 
sents the American Bar Foundation 
and the American Bar Association at 
a peak of usefulness to Bench and Bar. 
No lawyer whose corporate practice is 
substantial, no law school teacher of 
the subject, no appellate judge, can 
consider his library respectable until 
this set has been given place of honor. 

These volumes supply perceptive 
analyses of the business corporation 
statutes and much of the pertinent 
case law of all the states, plus the 
District of Columbia and Puerto Rico. 
Their background material for the ex- 
amination of corporate problems has 
been made immediately available 
through careful arrangement and intel- 
ligent indexing which will save time 
and agony for the searcher after en- 
lightenment. Fourteen years, beginning 
with the first draft of the Model Busi- 
ness Corporation Act presented in 1946 
and culminating in four years of in- 
tensive research at the American Bar 
Center, have gone into their prepara- 
tion. 

For all its 1995 pages, the work is 
not intended to cover the entire cor- 
porate water front. Certain facets of 
corporate law are not examined at 
length—for example, that generally 
vanishing (except in Delaware) tribe, 
the stockholders’ or strike suit. But the 
ground has been admirably plowed 
and harrowed for most research in 
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the field. The teacher of corporation 
law has been handed the larger part of 
his lectures; the practitioner and the 
judge will promptly develop the salu- 
tary habit of beginning with “Model 
Bus. Corp. Act Ann.” when they face 
corporate questions. 

Four examples will indicate how the 
work can become indispensable in the 
day-to-day practice of corporation law. 

The day’s first client is, let us say, 
concerned about the service of process 
on the Secretary of State of Oregon as 
agent for the client’s New York cor- 
poration, the action brought having 
been based upon an Oregon order ac- 
cepted in New York. You will turn at 
once to page 605 of Volume 2 of your 
new set and will examine Section 108 
of the Model Act, which covers the 
service of process on foreign corpora- 
tions. Then you will note that Oregon 
has adopted substantially similar pro- 
visions, plus specific language dealing 
with foreign corporations which trans- 
act business without having qualified. 
You will proceed to illuminating an- 
notations of applicable state and fed- 
eral holdings and will study the edi- 
tors’ scholarly commentary, to be told 
that a state may now constitutionally 
permit service of process on a state 
officer as the agent of a foreign cor- 
poration if the action is in favor of a 
resident and the corporation has had 
some contact with the state. You may 
look at some of the texts, digests and 
annotations which are cited in detail, 
and even read one or two of the law 
review articles (almost four pages of 
them) to which attention is directed. 

Further research may be required, 
but you certainly will be off to a flying 
start and will be able to advise your 
client with as much confidence as the 
courts vouchsafe us. If that corpo- 
rate client pays reasonable fees (most 
of them are willing and able, praise 
Blackstone! ), you will mail a grateful 
check for your new set*and still add 
to your reserve for the subsidization of 
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deserving office boys. 

Your second client has asked about 
cumulative voting. Open Volume 2 of 
your new set at page 521. You will find 
suggested language (1) for jurisdic- 
tions which wish to make cumulative 
voting mandatory and (2) for those 
which would have it permissive. Con- 
stitutional and statutory provisions of 
the several states are summarized and 
the major cases annotated. The editors 
content themselves with saying that 
opinion on the desirability of cumula- 
tive voting is sharply divided and they 
provide an impressive bibliography of 
articles and treatises which favor and 
oppose the cumulative concept. 

Client No. 3 is interested in corpor- 
ate dividends, which receive thorough 
treatment (Volume 1, pages 664-706). 
Section 40(a) of the Model Act pro- 
vides, you will observe, that dividends 
may be declared and paid out of “un- 
reserved and unrestricted earned sur- 
plus” and that Alabama, Alaska, North 
Dakota, Pennsylvania, Texas and Wis- 
consin follow that sound policy, while 
other statutes vary widely and dis- 
tressingly. To cite one instance, Virgin- 
ia’s new (1957) business corporation 
code is based on the Model Act, but 
the Old Dominion permits dividends 
out of capital surplus as well as from 
earned surplus. The editors might 
have laid on the lash in this and other 
situations, but their policy clearly was 
to set forth the statutes, examine the 
major decisions and leave indignation 
to the law professors. It would be un- 
reasonable to quarrel with them. 

Dividends by wasting-asset corpo- 
rations, as well as share dividends, are 
considered fully. Under the Model Act, 
a share dividend may be paid only 
from unreserved and unrestricted sur- 
plus; share dividends payable in par 
value shares must be issued at not less 
than their par value; those payable in 
shares without par value shall be is- 
sued at stated value fixed by the direc- 
tors upon declaration of the dividend; 
and the amounts determined must be 
capitalized. Several states have identi- 
cal or similar provisions, but too many 
others permit share dividends out of 
capital surplus. Again the editors do 
not moralize, 

Client No. 4 may wish to borrow 
from his corporation. Section 42 of 
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the Model Act provides, as you will 
read, that no loans shall be made by 
a corporation to its officers or directors 
and that a corporation shall make no 
loans secured by its shares (Volume 1, 
pages 718-724). And most jurisdictions 
impose similar restrictions, of course 
with many variants. But not Virginia 
and Iowa, which permit their corpo- 
rations to lend money to officers and 
directors “and otherwise assist them” 
(e.g., Va. Code Ann. §13.1-3(f) ). Colo- 
rado almost joins that small minority, 
but does require a two-thirds vote of 
outstanding shares before assets may 
pass to officers and directors. 

In this instance, the editors flagel- 
late gently but firmly. “The prohibi- 
tion or restriction”, they say, “of loans 
to officers and directors and of loans 
secured by shares of the corporation 
is designed to protect the interests of 
creditors, to prevent impairment of the 
corporate resources and to prohibit 
use of corporate assets by the manage- 
ment for private purposes” (Volume 
1, page 722). It is difficult to quarrel 
with that statement of vestigial cor- 
porate morality. The net assets of a 
corporation do belong to its stock- 
holders, not to its officers and direc- 
tors. If a bank will not make the loan, 
it should not be exacted from a help- 
less corporation. 

Not the least helpful section of the 
work is devoted to official forms, rang- 
ing from an application for reserva- 
tion of corporate name to a suggested 
set of by-laws. Local statutes and prac- 
tices must be followed sedulously, to 
be sure, but the skeletal material is 
there, awaiting that flesh which, in the 
case of most legal documents, is too, 
too solid (Volume 3, pages 99-170). 

The work, as E. Blythe Stason, Ad- 
ministrator of the Foundation, says in 
his foreword, “is the result of a most 
rewarding joint venture . . 
hours and dedicated effort . . . of top- 
flight craftsmanship . . . a pattern for 
similar ventures in other fields”. Many 
names require mention, even in this 
brief review. George C. Seward, 
Chairman of the Foundation’s Special 
Committee on Model Corporate Acts; 
Leonard D. Adkins, Chairman of the 
Corporation Section’s Committee on 
Corporate Laws; James F. Spoerri, 
director of the vital research carried 
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on at the American Bar Center; the 
master draftsman, Whitney Campbell; 
Ray Garrett, Harold J. Gallagher, Dean 
Stason himself, John C. Cooper, John 
C. Leary, Professor Harry G. Henn, 
and each member of the Seward and 
Adkins committees, have earned the 
admiration and gratitude of the pro- 
fession. 

Mr. Seward and Mr. Adkins offer 
this interesting description (Volume 1, 
page vii) of their procedures: 


. . - Preliminary research drafts were 
prepared by Mr. Spoerri and his staff 
and were distributed to the members 
of the Committee. In order to concen- 
trate our efforts each preliminary draft 
was assigned by the chairman to two 
members of the Committee for study 
and revision. As the annotations were 
completed by the Commitiee teams 
they went back to Mr. Spoerri for the 
preparation of new drafts which were 
then reviewed by an editorial subcom- 
mittee. Again they went back to Mr. 
Spoerri for the preparation of pro- 
posed final drafts. The proposed final 
drafts were distributed to the full Com- 
mittee and it met frequently through- 
out the four year period to discuss and 
revise them. When necessary the drafts 
were again revised and put on the 
agenda of the full Committee . 


Only a busy practitioner could know 
how much time, energy and attrition 
of mind and spirit went into the task. 
Yet it must have brought deep satisfac- 
tion. This reviewer will tread his last 
measure regretting wistfully that he 
was not a member of that gallant 
company. 

A. J. G. Priest 


Charlottesville, Virginia 


Lincouw’s MANAGER, DAVID 
DAVIS. By Willard L. King. Cam- 
bridge, Massachusetts: Harvard Uni- 
versity Press. 1960. $6.75. Pages xiii, 
383. 

David Davis, the subject of this fine 
biography, was much more than Lin- 
coln’s manager. As a Justice of the 
United States Supreme Court, a United 
States Senator, and a presidential pos- 
sibility, he was a very considerable 
figure in his own right. And Abraham 
Lincoln is no shadow in these pages. 
In fact, in several chapters he comes 
close to playing the leading role. It is 
unfortunate that the catchy title of the 
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book does not describe its scope. 

For this is an important contribu- 
tion. Davis and Lincoln were intimates 
for a quarter-century, and it has been 
known for years that the Davis Papers 
contained much important Lincoln ma- 
terial. Mr. King is the first person to 
be given full access to the collection. 
Using it skilfully, he has added color- 
ful detail to the story of the years when 
Davis and Lincoln traveled the Illinois 
Eighth Judicial Circuit, the former as 
judge, the latter as the one lawyer who 
regularly made the entire round of 
courts. The Davis Papers, and other 
source materials which Mr. King has 
brought to light, have enabled him to 
cover the Republican National Conven- 
tion of 1860, the presidential campaign 
of that year and the making of Lin- 
coln’s cabinet in such depth that his 
treatment will probably be the last 
word on these subjects. 

On one phase of this critical period 
Mr. King upsets a settled conclusion. 
Did Lincoln’s managers—specifically, 
David Davis and Leonard Swett— 
promise Cabinet posts to Simon Cam- 
eron, of Pennsylvania, and Caleb B. 
Smith, of Indiana, in return for the 
votes of those states at the Chicago 
Convention? Most informed writers 
have said yes; Mr. King says no, and 
marshals strong evidence to support 
his conclusion. (The possibility re- 
mains that promises short of the spe- 
cific—e. g., “We'll see that Pennsylva- 
nia is taken care of ’—were given and 
honored. ) 

In spite of the intimacy between the 
two men, and in spite of the fact that 
Lincoln owed his nomination to Davis, 
the President long resisted pressures 
to appoint his friend to the Supreme 
Court. Mr. King produces plenty of 
evidence to support the fact of Lin- 
coln’s reluctance, but nothing to ex- 
He surmises that Lincoln 
doubted Davis’s ability to serve on the 
nation’s highest court—a doubt from 
which Davis himself was not free. Nev- 
ertheless, the President finally made 
the appointment, and Davis took his 
place on the Bench in December, 1862. 

There seems to have been some rea- 
son for Lincoln’s reservations. Davis 
served on the Court until his election 
to the United States Senate in 1877, 
but he was never happy there and he 


plain it. 


Vol. 47 295 











Books for Lawyers 


never became a great jurist, although 
his opinion in the Milligan case is cer- 
tainly one of the bulwarks of American 
liberty. Mr. King’s apportionment of 
space is significant: he devotes only 
eighty of 312 pages to Davis’s career 
after the death of Lincoln, yet that was 
the period of Davis’s life in which he 
achieved national eminence. 


In a field—Lincolniana—where 
much that appears is either rehash or 
trivia, Mr. King’s work deserves wide 
acclaim. Every serious student of nine- 
teenth century American history will 
find it indispensable. 

Paut M. ANGLE 
Chicago, Illinois 


A HISTORY OF CAPITAL PUN- 
ISHMENT. By John Laurence. New 
York: The Citadel Press. 1960. $5.00. 
Pages 230. 


This work deals with the historical 
development, scope and application of 
the death penalty, lavishing much at- 
tention on the mechanics and stories 
surrounding its use. As such, it offers 
the reader rather depressing fare, pos- 
sibly a disturbing moment or two 
(waking or otherwise) and a sobering 
reminder of the barbarity with which 
civilly sanctioned execution was im- 
posed not too far back in our Western 
civilization. These effects derive from 
the “plain story” told rather than lurid 
or overreaching development by the 
author, Mr. Laurence has written with 
balance and, although he meticulously 
avoids the injection of discussion or 
conclusions on the pros and cons of 
the matter, exhibits in his develop- 

ment what appears, at least to this re- 
viewer, to be a personal antipathy to 
capital punishment. 

The title of the work, unfortunately, 
is somewhat broader than its actual 
scope. Although there is some discus- 
sion of capital punishment as applied 
in Europe, America and ancient civili- 
zations, the work is primarily an out- 
line and description of capital punish- 
ment in the British Isles. It cannot be 
considered an adequate historical treat- 
ment of experience in the United 
States. The reader should also be 
warned that this is not an up-to-date 
history but rather a reprint of a well- 
received study first published in 1932 
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which is undoubtedly enjoying literary 
revival through the interest in capital 
punishment (or its elimination) en- 
gendered by the execution of Caryl 
Chessman in California last May. Pos- 
sibly in partial compensation for these 
limitations and the work’s eschewal of 
philosophical, scientific or other evalu- 
ation of the death penalty, the publish- 
ers have added such features as the 
famous Darrow comment on capital 
punishment (from his 1922 work en- 
titled Crime: Its Cause and Treat- 
ment), the New York Herald Tribune 
editorial on the Chessman execution 
and some up-to-date statistics on aboli- 
tion of capital punishment among the 
nations of the world. 

Probably of greatest interest to the 
lawyer is the general historical review 
which fills the introductory chapter of 
the book. Here the author recounts the 
various modes of execution sanctioned 
by different governments at different 
times, the multiplication and contrac- 
tion of capital offenses in the course 
of history (with the gradual evolution 
away from crimes against property 
and toward the focal point of murder, 
pure and simple) and the special status 
accorded at various times to special 
groups and certain crimes (e.g., ben- 
efit of clergy immunizing, for most 
capital crimes, virtually all literate 
first-time offenders in fifteenth-eight- 
teenth century England and the espe- 
cially severe treatment historically ac- 
corded to parricide and treason). The 
author then proceeds to detailed exam- 
ination of miscellaneous aspects of the 
subject under such awesome chapter 
headings as “beheading”, “hanging”, 
“electrocution”, “the guillotine”, “fa- 
mous executioners’, “execution scenes” 
and “in the condemned cell”. These 
yield an assortment of stories and facts 
(at times repetitive) ranging from the 
general regard of beheading as a more 
honorable form of execution than 
hanging to theories about the optimal 
drop distances for a workmanlike hang- 
ing to anecdotal tid-bits about scaffold 
oratory, death-cell poetry and bungled 
executions. 

For one who has not had previous 
occasion to explore these fields, the 
book is not without its impact. There 
are sobering reminders that the legal 
profession has not always been in the 
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forefront of reform. Mr. Laurence tells 
us that it was the reluctance of juries 
to convict rather than the clemency of 
judges that lent some sanity to judicial 
administration of the more than two 
hundred crimes (many relatively petty ) 
which carried the death penalty in 
eighteenth century England. And it is 
not comforting to be reminded that the 
summit of the famed Temple Bar was 
second only to London Bridge as a 
public repository of heads and other 
parts of executed felons for view and 
admonition of eighteenth century Lon- 
doners. 

Mr. Laurence’s study also produces 
a sustained and forceful impression of 
the brutality and brutalization involved 
in the execution of criminals (partic- 
ularly public execution which, until re- 
cent times, was almost universally prac- 
ticed in societies imposing the death 
penalty). It comes as no surprise to 
read of the free use of capital punish- 
ment in past generations, but Mr. 
Laurence’s stories of the spectacles in- 
cident to such executions, of the inor- 
dinate public interest in the trappings 
(down to lurid literature and even 
souvenirs), and of the grisly refine- 
ments beyond simple putting to death 
which were legislated and tolerated, 
are another thing. They make a per- 
suasive case for those who would argue 
that the death penalty’s successes have 
been more in the direction of dulling 
society's sensibilities to the taking of 
life than engendering the desired de- 
terrent posture or respect for the law. 


Perhaps the greatest limitation of 
this work’s appeal today is its deliber- 
ate sin of omission—the avoidance of 
any discussion or analysis of the values 
or efficacy of capital punishment. Al- 
though, as Mr. Laurence states, the 
“scaffold” (his collective term for all 
instruments of capital punishment) has 
ceased to produce any new arguments 
for or against its use, it is precisely 
this significant and continuing issue 
which must be met by societies seeking 
to strike the proper balance in sanc- 
tions necessary to maintain the rule of 
law. However, facts as well as argu- 
ment are vital to examination of the 
question and for those interested, Mr. 
Laurence’s book provides a striking re- 
minder of what things were like in 
days when capital punishment was 
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meted out freely and spectacularly. 

With some thirty-seven nations and 
nine states in our own federal system 
already committed to systems of law 
enforcement from which capital pun- 
ishment has been eliminated and the 
habitual regularity with which this 
issue has succeeded in interposing it- 
self in jurisdictions where the death 
penalty remains on the books, this 
study may provide helpful background 
for some time to come. 

DanieEL L. SKOLER 

New York, New York 


Law AND AUTHORITY IN EAR- 
LY MASSACHUSETTS — A STUDY 
IN TRADITION AND DESIGN. By 
George Lee Haskins. New York: The 
Macmillan Co. 1960. $5.00. Pages 293. 

Without pretending to be a “schol- 
ar” in any comprehensive sense, but 
merely a professionally active enthu- 
siast in search of the historic facts in 
the background of our common con- 
stitutional and statutory law for prac- 
tical twentieth century suggestive pur- 
poses, I have found this book to be 
one of the most interesting, readably 
fascinating and important studies of 
the beginnings of American law that 
I have encountered in some sixty years 
of miscellaneous reading. As such, | 
recommend it to all American lawyers 
with similar practical professional in- 
terests, 

About the turn of the century the 
late William G. Summer pointed out 
that the special importance of the early 
American settlements arose from the 
fact that they were not primitive, but 
their leaders were among the most edu- 
cated and thoughtful men of their day. 
I have repeatedly quoted the statement 
of the late Andrew McLaughlin that 
the justification of popular govern- 
ment, to which we apply the somewhat 
elusive word “democracy”, is “the will- 
ingness of people to think” and that 
means, of course, balanced thinking. 
He also added that, in the study of our 
history, the seventeenth century can- 
not wisely be ignored and that means 
the details of life in which, as some- 
one has said, “lie all the truth and 
reality”. 

I do not consider it a necessary func- 


tion of a reviewer to attempt to par- 
aphrase the purpose and contents of 


a book by an exceptionally qualified 
scholar when he has stated it better 
than anyone else can. Accordingly, I 
shall let him explain himself by quota- 
tions from his “Preface” only, as space 
will not allow more. 


Professor Haskins begins his Pref- 
ace: 


American legal history has only be- 
gun to receive from scholars the atten- 
tion it deserves. There is no history of 
American law corresponding to the 
works of Maitland and Holdsworth 
for England, and this lack has long 
been a subject of lament on the part 
of those who have appreciated that our 
legal traditions are at least as much a 
part of American culture as our politi- 
cal traditions . . . The beginnings of 
American law are to be sought in the 
Colonial period during which the 
needs of a new civilization molded tra- 
ditional ideas and practices into thir- 
teen distinct legal systems. The col- 
onies differed greatly in background, 
in the conditions of settlement, and in 
the forms of government they adopted. 
Moreover, the social and political of 
each proceeded, for the most part, 
along different lines. Hence, it is 
essential that the character and growth 
of the several colonial legal systems 
be studied individually and be sep- 
arately described . . . This book is 
intended as an introduction to the his- 
tory of Massachusetts law. 

The task of the historian of law 
is not merely one of recounting the 
growth and jurisdiction of courts and 
legislatures or of detailing the evolu- 
tion of legal rules and doctrines. It is 
essential that these matters be related 
to the political and social environ- 
ments of particular times and places. 
Broadly conceived, legal history is con- 
cerned with determining how certain 
types of rules, which we call law, 
grew out of past social, economic, and 
psychological conditions, and how they 
accorded with or accommodated them- 
selves thereto. The sources of legal 
history therefore include not only the 
enactments of legislatures and the de- 
cisions of courts and other official 
bodies, but letters, diaries, tracts, and 
the settlement of justiciable contro- 
versies; law is both a product of, and 
a means of classifying and bringing 
into order, complex social actions and 
interactions. As Savigny has written, 
the phenomena of law, language, cus- 
toms, government are not separate: 
“There is but one force and power in 
a people, bound together by its na- 
ture; and only our way of thinking 
gives these a separate existence.” 

Unfortunately the domain of the law 
is terrain upon which the historian 
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without formal legal education has 
been reluctant to intrude. Unhappily, 
as Professor Mark Howe has said, 
“lawyers consider the historians in- 
competent and irresponsible, and the 
historians consider the lawyers unim- 
aginative and narrow.” If the history 
of American law is to be written, this 
mutual distrust must be dispelled, and 
the outlooks of both disciplines com- 
bined. 


These remarks remind me of a sug- 
gestive statement by somebody that, 
while lawyers are necessarily histori- 
ans because of the nature of their work, 
they do not like to admit it for some 
absurd reason, with the result that 
many of them are bad historians. 


Returning to the “Preface” — the 
book, Professor Haskins goes on to 
say, 


is confined to the first twenty years of 
the colony of Massachusetts Bay, from 
1630 to 1650. So conceived, the pres- 
ent undertaking may appear narrow 
and limited, and it is accordingly ap- 
propriate to make some explanation 
for confining these studies to so short 
a period of time. In the first place, the 
initial decades of the Bay Colony’s 
existence were the formative years dur- 
ing which, under the pervasive influ- 
ence of Puritan doctrine, and with 
virtually no outside interference, the 
structure of the civil government took 
shape and was completed. Within the 
framework of that structure and of 
the social life which developed in its 
interstices, the laws of the colony were 
shaped and brought together in 1648 
in a code which became the basic 
legislation for the remainder of the 
seventeenth century. During the same 
years, church doctrine and ecclesias- 
tical polity, which permeated every 
aspect of colony life, were carefully 
developed and likewise codified in 1648 
in the Cambridge Platform of Church 
Discipline, which became the consti- 
tution of the Congregational churches. 
In the second place, the first twenty 
years are relatively distinct from those 
which followed. During the 1640's, the 
colonial economy went through a dras- 
tic change, from one that was predom- 
inantly agrarian and self-sufficient to 
one that came ‘to be based to a sub- 
stantial extent upon foreign trade. The 
early social and political structure was 
to endure for several decades, but it 
gradually crumbled as primitive zeals 
began to wane and the religious as- 
pects of life were subordinated to com- 
mercial interests. On the legal 
side, a new period also began in the 
1650’s. Once the law had been em- 
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bodied in a code, the principal prob- 
lem came to be “the enforcement of 
that Code by the judicial process”, 
with the result that the ensuing years 
witnessed the development of the law 
chiefly through the decisions of the 
courts rather than through legislation. 


. . . The book is therefore not in- 
tended to present a comprehensively 
detailed legislative and judicial his- 
tory of Massachusetts Bay between 
1630 and 1650; by the same token, it 
does not purport to give a systematic 
account of the state of the law in that 
period. These matters will be devel- 
oped in further volumes, for which ex- 
tensive materials have already been 
assembled, and which, with a com- 
panion study for Plymouth, will carry 
the legal history of Massachusetts 
down to the Revolution. 


. . - Much of the material upon 
which the first seven chapters are 
based will be familiar to colonial his- 
torians; to others, however, it will be 
terra incognita, and that fact of itself 
has seemed to justify an extended in- 
troduction. However, the material in 
those chapters has been developed 
from a standpoint entirely different 
from that employed in standard polit- 
ical and institutional histories, which 
have had other purposes in view. . . . 
these chapters provide not only the his- 
torical introduction which most read- 
ers will expect but extensive illustra- 
tions of the interplay of tradition and 
design in early Massachusetts law. 

The last five chapters deal more par- 
ticularly with substantive law, such as 
crime, wrongdoing, inheritance, prop- 
erty, domestic relations, and civil lib- 
erties. However, these topics are not 
treated either systematically or com- 
prehensively, but are used to illustrate 
the sources from which legal rules 
were drawn and the conditions that 
developed them. Massachusetts law in 
the colonial period was a syncretiza- 
tion of biblical precedent and a com. 
plex English heritage which included 
not only the common law and the stat- 
utes, but the practices of the church 
courts, of the justices of the peace, 
and of the local courts of manors and 
towns from which the colonists came. 
Parts of that heritage were deliberately 
incorporated into the colony’s legal 
system, but other parts were rejected 
or adapted as Puritan ideals and the 
conditions of settlement might require. 
It is thus the purpose of the last five 
chapters to identify, and to demon- 
strate the influence of, the varied in- 
heritance upon which the colonists 
drew in developing the early legal sys- 
tem of Massachusetts, and also to in- 
dicate areas in which they departed 
from English traditions and their rea- 
sons for so doing. 
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It is fortunate that Professor Haskins 
plans to continue our Massachusetts 
legal history down to the Revolution. 
Aside from its importance in Massa- 
chusetts, his work may be found sig- 
nificant elsewhere, when it is recalled 
that the constitutions or statutes of sev- 
eral states specifically incorporated the 
law of the colonial period into the law 
of their respective jurisdictions. 

On behalf of all readers of books 
with extensive and important “notes”, 
necessarily printed at the end, I call 
attention of authors and publishers to 
a most welcome practice. In addition 
to numbered notes to each chapter, 
each page of notes carries at the top 
of the page “Notes to pages 5-10, 
10-15” and so on. Every author or 
publisher who insists on this practice 
will deserve the thanks of readers who 
wish to read the notes without being 
bored or deterred by hunting for the 
chapters. 

FRANK W. GRINNELL 
Boston, Massachusetts 


S HALL WE AMEND THE FIFTH 
AMENDMENT? By Lewis Mayers. 
New York: Harper & Brothers. 1959. 
$5.00. Pages 341. 

Mr. Mayers’ study is a notable con- 
tribution to one of the burning issues 
of our time. Dean Erwin Griswold, of 
Harvard, the great champion of the 
Fifth Amendment, characterizes Mr. 
Mayers’ book as “clearly of great im- 
portance” and as providing “a con- 
nected and systematic discussion of 
many of the problems which I found 
to be distressingly vague and confused 
when I ventured into this field several 
years ago”—“The Right To Be Let 
Alone”, by Erwin N. Griswold, 55 
Northwestern University Law Review 
216 at pages 218-219 (1960). 

After taking his readers through an 
exposition of the effect of the privilege 
against self-incrimination in the vari- 
ous types of proceedings in which it is 
currently invoked, Mr, Mayers points 
out that the privilege as originally con- 
ceived in the common law and by our 
founding fathers has been greatly ex- 
tended by the courts. While he leaves 
it to his readers to determine for them- 
selves what limitations should now be 
imposed on the privilege, he leaves no 
doubt that he feels some limitation is 
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desirable lest the privilege become a 
shield for the guilty. For instance, he 
questions the right of a person in pub- 
lic office or a trustee to claim the privi- 
lege with respect to acts done in his 
public or fiduciary capacity. He also 
believes that witnesses in federal judi- 
cial or administrative proceedings 
should be required to answer, pro- 
vided their answers cannot be used 
against them in any subsequent crimi- 
nal prosecution. Mr. Mayers proposed 
constitutional amendments for these 
purposes at the Assembly of the Amer- 
ican Bar Association at its 1960 meet- 
ing in Washington. 

Perhaps the most far-reaching exten- 
sion of the privilege by judicial inter- 
pretation has been in the case of legis- 
lative inquiries, but here Mr. Mayers— 
and I agree with him—favors the pro- 
tection currently afforded witnesses 
and, indeed, would make it more effec- 
tive. He states at page 133: 


For our present purpose it is essential 
only to recognize that the legislative 
committee witness requires greater, not 
less, protection than he now enjoys, 
and that far from withdrawing or in 
any way limiting his privilege against 
self-incrimination, there is much to be 
said for enlarging his privilege of 
silence, excusing him from making 
disclosures which, though not crimina- 
tory, are likely to be injurious to him. 


Mr. Mayers points out that the rea- 
sons for the privilege are seldom stated 
in legal terms but rather in the terms 
of the ideals of a free society. This is 
as it should be since the privilege is a 
hallmark of such a society. In these 
times, judicial interpretation rather 
than constitutional amendment sug- 
gests itself as the better course in pro- 
viding limitations on the privilege, 
where needed. The Supreme Court has 
currently under review a decision of 
the New York Court of Appeals hold- 
ing that where a lawyer in a discipli- 
nary proceeding claims the privilege to 
avoid answering pertinent questions as 
to his practice, he is subject to disbar- 
ment on the ground that the claim of 
the constitutional right is, at the same 
time, a violation of his obligations as 
a lawyer (/n re Cohen, 7 N. Y. 2d 488, 
199 N.Y.S. 2d 658). The Supreme 
Court’s decision, which will doubtless 
be handed down before this review is 


publi 
sibili 
the p 
in t 


Maye 


New ' 


A 


TRU 
Bost 
Com; 


Th 
and 
defin 
Law 
conte 
is th 
Foot 
cussi 
redu 
evide 
not «¢ 
refer 
most 
lows 
ject 
meni 


Nor 
(Cor 


year 
ment 
Al 


and 





published, may shed light on the pos- 
sibility of restrictions on the use of 
the privilege by judicial interpretation 
in the instances suggested by Mr. 
Mayers. 

Dup ey B. Bonsau 
New York, New York 


A brivement OF THE LAW OF 
TRUSTS. By Austin Wakeman Scott. 
Boston and Toronto: Little, Brown and 
Company. 1960. $11.00. Pages 776. 
This new work is an abridgment 
and condensation of Professor Scott’s 
definitive five-volume Treatise on the 
Law of Trusts. The very full table of 
contents, covering twenty-seven pages, 
is the same as that in the Treatise. 
Footnotes have been omitted and dis- 
cussions of particular cases have been 
reduced to the minimum, as is plainly 
evident from a table of cases requiring 
not quite five pages. The text is cross- 
referenced to the Treatise and is a 
most useful addendum thereto. It fol- 
lows generally the arrangement of sub- 
ject matter contained in the Restate- 
ment of the Law of Trusts, for which 


Nominating Petitions 
(Continued from page 246) 
year term beginning at the adjourn- 
ment of the 1961 Annual Meeting: 

Allan B. Diefenbach, James Olds 
and Gillum H. Doolittle, of Akron; 

William H. Nieman, James L. Elder 
and Ralph E. Clark, Jr., of Cincinnati; 

Robert H. Jamison, Andrew P. 
Martin, John S. Pyke, Ezra K. Bryan 
and William R. VanAken, of Cleve- 
land; 

Earl F. Morris, Bruce G. Lynn and 
John Eckler, of Columbus; 

Harry S. Winer, Eugene A. Mayl 
and James T. Lynn, Jr., of Dayton; 

Matthew J. Smith, of New Phila- 


delphia ; 


Professor Scott was the official report- 
er, and amplifies and explains much of 
the material in the Restatement. Many 
of the cases discussed in the text are 
contained in the author’s Casebook on 
Trusts. The Treatise, the Abridgment, 
the Restatement, and the Casebook 
together comprise a complete library 
on the law of trusts. 

The Abridgment is designed to facil- 
itate rapid search and reading. It will 
serve the profession in many different 
and useful roles, such as a desk book 
for the busy practitioner desiring a 
quick check of his memory, a guide 
for the researcher to the more detailed 
discussions of the Treatise, an open 
sesame to the perplexed and anxious 
student, and a reliable text which will 
be welcomed with open arms by ad- 
vocates and judges. Professor Scott’s 
well known clarity of language and 
thought and his sound legal reasoning 
can be found on each page. 

Limitations of space prevent any 
critical discussion of the contents. But 
if space were available, this reviewer 
could only use it for heaping more 
words of praise on Professor Scott for 


John W. Bebout, Fred A. Smith, 
Frank M. Cobourn and Melvin R. 
Bergman, of Toledo; 

John C. Johnston, Jr., of Wooster; 

C. Kenneth Clark and Oscar A. 
Stephens, of Youngstown. 


W est Virginia 

The undersigned hereby nominate 
Frank C. Haymond, of Charleston, for 
the office of State Delegate for and 
from West Virginia to be elected in 
1961 for a three-year term beginning 
at the adjournment of the 1961 Annual 
Meeting: 

Albert S. Kemper, Jr., and George 
Richardson, Jr., of Bluefield; 

Homer A. Holt, Thomas B. Jackson, 
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this very fine book. This reviewer re- 
tains vivid memories of many lively 
discussions more than four decades 
ago in Professor Scott’s class on trusts, 
and examination of the Abridgment 
produces nostalgic memories. This re- 
viewer is glad to have the opportunity 
now publicly to express gratitude and 
appreciation to Professor Scott for 
each exciting hour spent in his class, 
and also to extend forgiveness to him 
for having repeatedly directed to this 
reviewer so many searching questions. 
Classroom discussions of that period 
would have been greatly helped if this 
Abridgment had then been in exist- 
ence. Law students of the present have 
no idea how fortunate they are to be 
able to make use of this valuable book 
in preparing for lectures and studying 
for examinations. With it at hand, they 
should have no difficulty in increasing 
their knowledge and raising their 
grades. 

With the completion of this book, it 
can be truly said that the words “Scott” 
and “Trusts” are synonymous. 

Roiia D. CAMPBELL 
Huntington, West Virginia 


John J. Lane, W. M. Woodroe and 
Charles C. Wise, Jr., of Charleston; 

Rupert A. Sinsel, James M. Guiher, 
W. G. Stathers and James C. McMana- 
way, of Clarksburg; 

Harry E. Watkins and William P. 
Lehman, of Fairmont; 

Henry Lakin Ducker, Jackson N. 
Huddleston, John B. Meek and S. S. 
McNeer, of Huntington; 

Chauncey Browning, of Logan; 

Robert T. Donley, of Morgantown; 

William Bruce Hoff and Fred L. 
Davis, of Parkersburg; 

Charles W. Ferguson, of Wayne; 

Charles A. Tutwiler and Thornton 
G. Berry, Jr., of Welch; 

William B. Hogg, of Williamson. 
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Review of Recent 
Supreme Court Decisions 


Antitrust Law... 
no public injury 

Radiant Burners, Inc. v. Peoples Gas 
Light and Coke Company, 364 U. S. 
656, 5 L. ed. 2d 358, 81 S. Ct. 365, 
29 Law Week 4106. (No. 73, decided 
January 16, 1961.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Seventh Circuit. Re- 
versed. 


Petitioner, the manufacturer of 
ceramic gas burners, brought this suit 
under the Sherman Act for treble dam- 
ages and an injunction. The defend- 
ants were two public utility companies 
in northern Illinois, two pipeline com- 
panies and a number of manufacturers 
of gas burners. 


The substance of the complaint was 
that, although petitioner’s burners 
were as safe and more efficient than 
those of other manufacturers, the 
American Gas Association had refused 
to approve its product. The complaint 
alleged that the gas association’s tests 
were not based upon objective stand- 
ards and were influenced by respond- 
ents, some of whom were its competi- 
tors. As a result of the failure to re- 
ceive AGA approval, petitioner’s burn- 
ers allegedly had been excluded from 
the market. 

The District Court granted a motion 
to dismiss for failure of the complaint 
to state a cause of action. The Court 
of Appeals affirmed, holding that in 
“the absence of a per se violation the 
Sherman Act protects the individual 
injured competitor and affords him 
relief, but only under circumstances 
where there is such general injury to 
the competitive process that the public 
at large suffers economic harm”. 

The Supreme Court reversed and 
remanded in a per curiam decision. 
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The Court cited its decision in Klors v. 
Broadway-Hale Stores, 359 U. S. 207 
(1959), in reversing. The alleged con- 
spiratorial refusal to provide gas for 
use in plaintiff's burners “interferes 
with the natural flow of interstate 
commerce [and] clearly has, by its 
‘nature’ and ‘character’, a ‘monopolis- 
tic tendency’”, the Court said. This 
was not to be tolerated, it added, 
“merely because the victim is just one 
[manufacturer] whose business is so 
small that his destruction makes little 
difference to the economy”. 

The case was argued by Richard F. 
Levy for petitioner, by Horace R. 
Lamb and Clarence H. Ross for re- 
spondents, and by Charles H. Weston 
for the United States as amicus curiae 
seeking reversal. 


Bankruptcy... 
government priority 

Small Business Administration Vv. 
McClellan, 364 U. S. 446, 5 L. ed. 2d 
200, 81 S. Ct. 191, 29 Law Week 4047. 
(No. 42, decided December 5, 1960.) 
On writ of certiorari to the United 
States Court of Appeals for the Tenth 
Circuit. Reversed and remanded. 

The issue here was whether the 
Small 
entitled to the priority provided for 
“debts due to the United States” by 
R. S$. $3466 and Section 64 of the 
Bankruptcy Act. The Court held that 


it was. 


Business Administration was 


The Administration made a loan of 
$20,000 jointly with a bank to a small 
business, the bank supplying $5,000 
and the Administration the rest. Nine 
months later, an involuntary petition 
in bankruptcy was filed against the 
borrower. The Administration ap- 
peared in the proceedings and claimed 
$16,266.69, the amount then due on 
the loan including interest, and assert- 
ed priority for its claim to the extent 
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of its 75 per cent interest. The referee 
denied the priority on the ground that 
the Administration was a legal entity, 
not entitled to the “privileges and im- 
munities” of the Government. The Dis- 
trict Court rejected this view, but held 
that the Administration was not en- 
titled to priority because the bank- 
rupt’s note evidencing the loan was not 
assigned by the bank to the Adminis- 
tration until after the bankruptcy pro- 
ceedings began. The Court of Appeals 
affirmed on still another theory—that 
the Administration, having agreed to 
pay the bank one fourth of any distri- 
bution it received, could not assert its 
priority and thus permit a private 
party to benefit from a priority that 
belongs to the Government alone. 

The Supreme Court reversed and 
remanded, speaking through Mr. Jus- 
tice Black. The Court described the 
Small Business Administration as “an 
integral part of the governmental mech- 
anism”, entitled to the priority of 
the United States, and it distinguished 
the cases which the respondent said 
indicated that the Administration was 
an entity separate from the Govern- 
ment. The Court also held that it was 
immaterial to the issue of priority that 
the formal assignment of the loan was 
not made until after the bankruptcy 
proceedings were begun, since the loan 
itself had been made nine months be- 
fore. The Court also declared that 
there was nothing in the statute to de- 
prive the Administration of priority 
merely because it had contracted to 
pay one quarter of its recovery to the 
bank. 

Mr. Justice Douglas dissented with- 
out opinion. 

The case was argued by Morton 
Hollander for petitioner and by John 
Q. Royce for respondent. 
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Bankruptcy... 
secured creditors 

Lewis v. Manufacturers National 
Bank of Detroit, 364 U. S. 603, 5 L. 
ed. 2d 323, 81 S. Ct. 347, 29 Law 
Week 4072. (No. 94, decided January 
9, 1961.) On writ of certiorari to the 
United States Court of Appeals for the 
Sixth Circuit. Affirmed. 

On November 4, 1957, the bankrupt 
borrowed money from respondent giv- 
ing as security a chattel mortgage on 
an automobile. The mortgage was not 
recorded until 8. Under 
Michigan law, mortgages are void as 
against creditors of the mortgagor un- 
less filed with the Register of Deeds, 
with one exception not relevant here. 
Five months later, in April, 1958, the 
borrower filed a voluntary petition of 
bankruptcy, petitioner being named 
trustee. The referee ruled that respond- 
ent’s mortgage was void as against the 
trustee since it had not been recorded 
immediately, basing the ruling upon 
Section 70(c) of the Bankruptcy Act 
which provides that “The trustee, as 
to all property, ... upon which a credi- 
tor of the bankrupt could have ob- 
tained a lien... at the date of bank- 
ruptcy, shall be deemed vested as of 
such date with all the rights, remedies, 
and powers of a creditor then holding 
a lien... 


November 


whether or not such a credi- 
tor actually exists”. The referee rea- 
soned that under Michigan law, a 
creditor could have taken prior to the 
mortgage had he extended credit dur- 
ing the four-day period that the mort- 
gage was cut off, and accordingly that 
the trustee could claim the same rights. 
The District Court overruled the ref- 
eree and the Court of Appeals affirmed. 
The Supreme Court granted certiorari 
because of a conflict between this hold- 
ing and that in Constance v. Harvey, 
215 F. 2d 571 (2d Cir.). 

Mr. Justice Douglas affirmed for the 
Supreme Court. The Court reviewed 
the legislative history of Section 70(c) 
and concluded that consistent 
theory underlies the several versions 
of §70(c) which we have set forth, 
viz., that the rights of creditors— 
whether they are existing or hypothet- 


“ 
one 


ical—to which the trustee succeeds are 
to be ascertained as of ‘the date of 
bankruptcy,’ not at an anterior point 
of time. That is to say, the trustee ac- 


quires the status of a creditor as of the 
time when the petition of bankruptcy 
is filed. We read the statutory words 
‘the rights... of a judgment creditor 
... then holding a lien’ to refer to that 
date.” This interpretation, the Court 
explained, would enable the trustee to 
set aside fraudulent transfers which 
creditors having provable claims could 
void. The construction of 70(c) urged 
by petitioner would give the trustee 
power to set aside transactions which 
no creditor could void and which in- 
jured no creditor, the Court said, and 
security transactions entered into in 
good faith years before the bank- 
ruptcy could be upset if the trustee 
were ingenious enough to conjure up 
a hypothetical situation in which a 
hypothetical creditor might have had 
such a right. 

Mr. Justice Harlan, concurring, 
noted that he was the judge who had 
written the Second Circuit’s opinion 
in Constance v. Harvey and that he 
had “long since come to the view that 
the second opinion in Constance was 
ill-considered”. 

The case was argued by Stuart E. 
Hertzberg for petitioner and by Rich- 
ard D. Rohr for respondent. 


Commerce... 
discrimination 

Boynton v. Virginia, 364 U. S. 454, 
5 L. ed. 2d 206, 81 S. Ct. 182, 29 Law 
Week 4049. (No. 7, decided December 
5, 1960.) On writ of certiorari to the 
Supreme Court of Appeals of Virginia. 
Reversed and remanded. 

This decision reversed the convic- 
tion for trespass of a Negro who in- 
sisted upon sitting in the section re- 
served for whites in a restaurant adja- 
cent to a bus terminal. The Court 
rested its decision upen the Interstate 
Commerce Act rather than upon the 
constitutional grounds urged by the 
petitioner. 

The incident occurred in Richmond 
when the petitioner, a law student, was 
a passenger aboard a bus traveling 
from Washington, D. C., to Mont- 
gomery, Alabama. He entered the res- 
taurant, seated himself at a stool in 
the white section and refused to move 
when instructed to do so by the assist- 
ant manager of the restaurant. He was 
arrested and tried and eonvicted on a 
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charge that he “Unlawfully did re- 
main on the premises” after having 
been forbidden to do so in violation of 
a Virginia statute. The conviction was 
upheld in the state courts upon appeal. 
The Supreme Court reversed and 
remanded, speaking through Mr. Jus- 
tice Black. The Court took the unusual 
step of deciding the case upon grounds 
not presented in the application for 
certiorari. The petition had alleged 
violations of due process and equal 
protection, but the Court preferred to 
decide the case on the basis of the 
Interstate Commerce Act, which bars 
discriminations of all kinds by inter- 
state carriers. The Court said that it 
had no doubt that the prohibition 
against discrimination applied to ter- 
minal facilities operated or controlled 
by interstate carriers as well as to the 
carrier facilities themselves. 
Respondent argued that the restau- 
rant was not affiliated with the carrier 
in any way, but the Court felt that, 
since it was housed in the same build- 
ing and offered a service vital to inter- 
state transportation, the restaurant in 
this case constituted part of the car- 
rier’s project. The Court stressed the 
fact it was not deciding that “every 
time a bus stops at a wholly independ- 
ent roadside restaurant the Interstate 
Commerce Act requires that restaurant 
service be supplied in harmony with 
the provisions of that Act. We decide 
only this case, on its facts, where cir- 
cumstances show that the terminal and 
restaurant operate as an integral part 
of the bus carrier’s transportation 
service for interstate passengers. . .” 
Mr. Justice Whittaker, joined by 
Mr. Justice Clark, wrote a dissenting 
opinion which took the position that 
the act did not apply because the res- 
taurant was a separate entity and 
there was no evidence that any carrier 
had an interest in it. 
The case was argued by Thurgood 
Marshall for petitioner and by Walter 
E. Rogers for respondent. 


Contempt... 
immunity statute 
Reina v. United States, 364 U. S. 
507, 5 L. ed. 2d 249, 81 S. Ct. 260, 
29 Law Week 4063. (No. 29, decided 
December 19, 1960.) On writ of cer- 
tiorari to the United States Court 
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of Appeals for the Second Circuit. 
Affirmed. 

This decision held that the immunity 
section of the Narcotic Control Act of 
1956, 18 U.S.C. $1406, grants immu- 
nity from prosecution in either federal 
or state courts to witnesses compelled 
to testify under it. 

The petitioner was serving a five- 
year sentence for a federal narcotics 
offense in 1958 when he was sub- 
poenaed to appear before a federal 
grand jury. He refused to answer 
questions put to him, invoking his 
privilege against  self-incrimination. 
The United States Attorney obtained 
a court order under Section 1406 di- 
recting him to answer. Again he re- 
fused, and was adjudged guilty in 
proceedings for criminal contempt and 
given a two-year sentence. The Court 
of Appeals affirmed. 

The petitioner contended that Sec- 
tion 1406 granted him immunity only 
from prosecution in federal courts, or, 
if the statute did purport to grant im- 
munity from state prosecution, then 
it was unconstitutional. 

Mr. Justice Brennan, speaking for 
the Supreme Court, affirmed the con- 
tempt conviction. There was no doubt 
that the statute covered both federal 
and state prosecution, the Court said, 
citing the language to the effect that 
compelled testimony shall not “be used 
as evidence in any criminal proceed- 
ings...ii any court...” The Court 
saw no question of the statute’s en- 
croaching the police powers reserved 
to the states by the Tenth Amendment. 
The fact that narcotic traffic has tradi- 
tionally been regulated by the states 
did not matter, the Court declared, 
since it could hardly be questioned 
that Congress had a rational basis for 
supposing that the grant of state as 
well as federal immunity would aid in 
the detection of violations and promote 
more effective enforcement of the nar- 
cotics laws. The Court also saw noth- 
ing excessive about the two-year sen- 
tence, noting that the District Court 
had allowed petitioner sixty days from 
the date of the judgment to purge him- 
self of the contempt by answering the 
questions put by the grand jury. If 
he did so, the sentence was thereupon 
vacated, The Court added that it was 
construing the sixty-day period as run- 
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ning from the effective date of its 
mandate. 

Mr. Justice Black, joined by the 
Chief Justice, dissented. The dissent 
declared that the sixty-day provision 
was a strange admixture of civil and 
criminal contempt, resting upon the 
notion that “petitioner has as yet com- 
mitted no crime and is being sentenced 
for civil contempt for the sole purpose 
of coercing his compliance with a de- 
mand for his testimony, but that if he 
fails to comply with this demand with- 
in the specified period, he will have 
committed a criminal contempt”. The 
dissent went on to argue that imposi- 
tion of the two-year sentence was be- 
yond the District Court’s power in 
summary proceedings and that peti- 
tioner was entitled to a jury trial. 

The case was argued by Allen S. 
Stim for petitioner and by Oscar H. 
Davis for respondent. 


Criminal Law... 
conspiracy 

Callanan v. United States, 364 U. S. 
587, 5 L. ed. 2d 312, 81 S. Ct. 321, 
29 Law Week 4074. (No. 47, decided 
January 9, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for che Eighth Circuit. Affirmed. 

The petitioner was convicted in a 
federal court on two counts charging 
violation of the Hobbs Anti-Racketeer- 
ing Act, 18 U.S.C. $1951. One count 
charged a conspiracy to obstruct com- 
merce by extorting money and the sec- 
ond charged the substantive offense of 
obstructing commerce by extortion. 
Petitioner was sentenced to consecutive 
terms of twelve years on each count, 
but the sentence on the second count 
was suspended and replaced with a 
five-year probation period. Petitioner 
contended that the maximum penalty 
under the Hobbs Act was set by Con- 
gress at twenty years and that it was 
not intended to permit individuals to 
be subject to two penalties. The Dis- 
trict Court and the Court of Appeals 
both held that the sentence was proper. 

Mr. Justice Frankfurter, speaking 
for the Supreme Court, affirmed. The 
Court said that it was well settled that 
a substantive offense and a conspiracy 
to commit the offense are punishable 
separately. The legislative history of 
Section 1951, relied upon by the peti- 
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tioner, was said to shed no light on 
congressional intentions not to impose 
separate penalties. The Court cited 
cases in which similar statutes had 
been held to authorize separate sen- 
tences for conspiracy and the substan- 
tive offense. 

Mr. Justice Stewart wrote a dissent- 
ing opinion in which the Chief Justice, 
Mr. Justice Black and Mr. Justice 
Douglas joined. The dissent argued 
that a fair reading of the statute fore- 
closed the imposition of cumulative 
sentences, 

The case was argued by Morris A. 
Shenker and Sidney M. Glazer for 
petitioner and by Theodore George 
Gilinsky for respondent. 


Government Contracts... 
conflict of interests 

United States v. Mississippi Valley 
Generating Company, 364 U. S. 520, 
5 L. ed. 2d 268, 81 S. Ct. 294, 29 Law 
Week 4079. (No. 26, decided January 
9, 1961.) On writ of certiorari to the 
United States Court of Claims. Re- 
versed and remanded. 

This decision held that the famous 
Dixon-Yates contract was unenforce- 
able because of the conflict of interests 
of the Government consultant who 
played an important role in the nego- 
tiations. The Court held that the 
federal conflict-of-interest statute, 18 
U.S.C. $434, had been violated and 
that the illegal conduct tainted the 
whole transaction. 

The respondent was 
formed to finance and construct a 
$100,000,000 power plant in the Mem- 
phis, Tennessee, area. The plant was 
intended to supply 600,000 KW of 
electrical energy to the Atomic Energy 
Commission, but before the plant was 
built, the AEC canceled the contract 
because the proposed plant was no 
longer needed. The respondent then 
brought this suit in the Court of 
Claims to recover the sums it had ex- 


corporation 


pended in connection with the contract. 
The Government defended primarily 
on the ground that the conflict of inter- 
ests made the contract unenforceable. 
The Court of Claims rejected the Gov- 
ernment’s defenses and awarded $1,- 
867,545.56 damages. 

Reversing and remanding, the Su- 
preme Court, speaking through the 





Chief Justice, considered in detail the 
history of the Dixon-Yates affair. The 
principal figure, Wenzell, was an officer 
of the First Boston Corporation who 
served as the Government’s principal 
adviser in the negotiations that finally 
culminated in the signing of the con- 
tract. He was employed as a “dollar- 
a-year” man at the suggestion of the 
Director of the Bureau of the Budget 
because of his knowledge of utility fi- 
nancing operations. He continued to 
of First Boston 
throughout the course of the transac- 
tions, and after the contract had been 
signed, First Boston was retained as 
the financing agent for the project. 


serve as an officer 


In holding that this violated Section 
434, the Court pointed out that the 
statute was designed to prohibit gov- 
ernment officials from engaging in 
conduct that might be inimical to the 
best interests of the general public. The 
Court noted that the statute applies 
“without exception, to ‘whoever’ is 
‘directly or indirectly interested in the 
pecuniary profits or contracts’ of a 
business entity with which he transacts 
any business ‘as an officer or agent of 
the United States’”. Whether there is 
actual corruption is immaterial, the 
Court went on, because the statute is 
directed not only at dishonor but also 
at conduct that tempts dishonor. “It 
attempts to prevent honest government 
agents from succumbing to temptation 
by making it illegal for them to enter 
into relationships which are fraught 
with temptation”. The Court rejected 
a contention that Wenzel’s informal 
employment by the Government took 
him outside the statutory definition of 


“officer or agent of the United States 


for the transaction of business” and it 
said that the fact that Wenzel was an 
officer of First Boston, shared in its 
profits and received a bonus from any 
business brought to the firm clearly 
indicated that he was at least indirectly 
interested in the pecuniary profits in- 
volved in the contracts. The Court said 
that the policy of Section 434 required 
nonenforcement of the contract. 

Mr. Justice Harlan, joined by Mr. 
Justice Whittaker and Mr. Justice 
Stewart, wrote a dissenting opinion. 
The dissent argued that Wenzel was 
not personally interested within the 
statutory meaning since the decision 


to retain First Boston as the financial 
agent was not made until after the 
contract was signed and he had ceased 
to have any connection with the Gov- 
ernment. The mere possibility that 
First Boston might be the financing 
agent was not enough to bring him 
under the statute, in the view of the 
dissent. 

The case was argued by Solicitor 
General Rankin for the United States 
and by John T. Cahill and William C. 


Chanler for respondent. 


Habeas corpus... 
jurisdiction 

Carbo v. United States, 364 U. S. 
611, 5 L. ed. 2d 329, 81 S. Ct. 338, 
29 Law Week 4067. (No. 72, decided 
January 9, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the Ninth Circuit. Affirmed. 

The sole issue here was whether a 
federal district court in California had 
jurisdiction to issue a writ of habeas 
corpus ad prosequendum directing a 
New York City prison official to deliver 
one of his prisoners to California for 
trial. The Court held that the writ was 
within the jurisdiction of the Califor- 
nia court. 

Petitioner was indicted in the federal 
court in California on charges of ex- 
tortion and conspiracy. He was arrest- 
ed in Baltimore, Maryland, where he 
posted bond returnable to the Califor- 
nia court. Before returning to Cali- 
fornia, he pleaded guilty to three mis- 
demeanor charges in New York City 
and received a two-year sentence. The 
California court issued two writs ad 
prosequendum, on one of which peti- 
tioner was returned to California for 
arraignment and pleading, after which 
he was returned to New York. Peti- 
tioner moved to quash the second writ, 
which directed that he be returned to 
California for trial, on the ground that 
the United States District Court for the 
Southern District of California could 
not issue a writ to an officer located 
outside of its territorial limits. He 
based this contention on 28 U.S.C. 
$2241, which provides that “Writs of 
habeas corpus may be granted by... 
the district courts... within their re- 
spective jurisdictions”. The Court of 
Appeals, nevertheless, held that the 
District Court had power to issue the 
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writ, 

The Supreme Court affirmed in an 
opinion written by Mr. Justice Clark. 
The Court discussed the difference be- 
tween the writ of habeas corpus ad 
prosequendum and the writ of habeas 
corpus ad subjiciendum, the “Great 
Writ”, which inquires into the cause of 
restraint. The Court followed the stat- 
utes dealing with these writs from the 
First Judiciary Act of 1789 to the 1948 
codification of federal statutes. Origi- 
nally, the Court said, the various writs 
of habeas corpus were issuable without 
territorial qualification. By a series of 
amendments, dealing largely with the 
Great Writ, the writs were treated 
separately in later revisions, and issu- 
ance of the Great Writ came to be 
limited to courts in their own jurisdic- 
tions, it being thought, the Court said, 
that it was “inconvenient, potentially 
embarrassing, certainly expensive and 
on the whole quite unnecessary to pro- 
vide every judge anywhere with au- 
thority to issue the Great Writ on be- 
half of applicants far distantly re- 
moved from the courts whereon they 
sat”. The 1948 revision, which was not 
intended to change the existing law on 
habeas corpus, merged all the provi- 
sions dealing with habeas corpus into 
Section 2241. The Court said that 
since, from its first usage, the limiting 
phrase had always been a qualification 
of authority to issue the Great Writ, 
there was no reason to read into the 
1948 codification a change of meaning 
when any change of meaning had been 
specifically disclaimed by the revisor. 
Accordingly, it held that the territorial 
limitation applies only to the Great 
Writ, and not to the other forms of 
habeas corpus. 

Mr. Justice Whittaker noted his con- 
currence in the result on the ground 
that the California court’s writ, regard- 
less of how it was denominated, had 
the effect of and should be regarded 
as a subpoena issued under the Federal 
Rules. 

The Chief Justice wrote a dissenting 
opinion in which Mr. Justice Black 
joined. The dissent argued that the 
legislative history relied upon by the 
Court was inconclusive and that the 
plain language of the statute negated 
the extraterritorial power of the Cali- 
fornia court. 
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The case was argued by A. L. Wirin 
and William B. Beirne for petitioners 
and by Beatrice Rosenberg for re- 
spondent. 


Labor law... 


jurisdictional disputes 


National Labor Relations Board v. 
Radio and Television Broadcast Engi- 
neers, Local 1212, 364 U. S. 573, 5 L. 
ed. 2d 302, 81 S. Ct. 330, 29 Law 
Week 4094. (No. 69, decided January 
9, 1961.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Affirmed. 


This case grew out of a controversy 
between the respondent union, com- 
posed of television technicians, and 
another union, composed of stage em- 
ployees. Each claimed the right to 
provide electric lighting for television 
shows. The dispute had lasted a num- 
ber of years and was particularly 
acrimonious with reference to “remote 
lighting”, lighting for telecasts away 
from the studio. 

Columbia Broadcasting Company 
had contracts with both unions, but it 
refused to amend its bargaining agree- 
ments so as to specifically allocate re- 
mote lighting to either group, and in- 
stead, divided the work between them. 
This led to a series of work stoppages. 
The present controversy arose when 
Columbia assigned the lighting work 
for a telecast from the Waldorf-Astoria 
to the stage employees. The technicians 
refused to operate the cameras, and 
the program had to be cancelled. 
Columbia thereupon filed an unfair 
labor practice charge with the N.L. 
‘R.B. After hearings, the Board held 
that the respondent union was not en- 
titled to have the work assigned to its 
members because it had no right to it 
under either a Board order or a collec- 
tive bargaining agreement. The Board 
refused to consider other criteria and 
to make an affirmative award of the 
work between the rival unions, The 
Court of Appeals declined to enforce 
the Board’s order on the ground that 
Section 10(k) of the Taft-Hartley Act 
required the Board to settle the dispute 
between the unions. 
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The Supreme Court affirmed in an 
opinion written by Mr. Justice Black. 
The Court said that the language of 
Section 10(k), which states that the 
Board “is empowered and directed to 
hear and determine” jurisdictional dis- 
putes, clearly indicated that Congress 
intended that the Board should do 
more than merely look at prior Board 
orders and certifications or a collective 
bargaining contract to determine such 
disputes. This view was borne out by 
the legislative history of Section 10(k), 
the Court added. 

The Board had contended that the 
statute set forth no standards to guide 
it in determining jurisdictional dis- 
putes and that such an interpretation 
vitiated the intent of the statute to en- 
courage private settlement of disputes. 
The Court replied that the Board had 
years of experience and that its knowl- 
edge of the standards used by arbitra- 
tors, unions, employers and others 
would supply the grounds for deter- 
mining the controversy. As for private 
settlement of disputes, the Court de- 
clared that that was a policy question 
determined by Congress when it en- 
acted Section 10(k). 

The case was argued by Dominick 
L. Manoli for petitioner and by Robert 
Silagi and Louis Sherman for re- 
spondent. 


Schools... 
teacher’s affidavits 

Shelton v. Tucker, Carr v. Young, 
364 U. S. 479, 5 L. ed. 2d 231, 81 
S. Ct. 247, 29 Law Week 4055. (Nos. 
14 and 83, decided December 12, 
1960.) No. 14 on appeal from the 
United States District Court for the 
Eastern District of Arkansas. Reversed. 
No. 83 on writ of certiorari io the 
Supreme Court of Arkansas. Reversed. 

This decision held invalid an Arkan- 
sas statute requiring every teacher in 
that state’s public schools to file an 
affidavit listing without limitation every 
organization to which he had belonged 
or regularly contributed during the 
past five years. Both of the lower 
courts held the statute valid. 

Mr. Justice Stewart, speaking for the 
Supreme Court, held that the “un- 
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limited and indiscriminate sweep” of 
the statute brought it under the pro- 
hibitions of the Fourteenth Amend- 
ment. The Court pointed out that the 
teachers in Arkansas are hired from 
year to year and have no tenure. 
When petitioners refused to file the 
affidavits, their employment contracts 
were not renewed. The Court pointed 
out that compelling a teacher to dis- 
close his every associational tie im- 
paired his freedom of association, and, 
since there was nothing in the statute 
making the affidavit confidential, the 
information might be issued to the 
public, which would provide an oppor- 
tunity for heavy pressure upon teach- 
ers who belonged to unpopular organi- 
zations, The Court conceded that the 
state was entitled to know about the 
associations of its teachers, but de- 
clared that “even though the govern- 
mental purpose be legitimate and sub- 
stantial, that purpose cannot be pur- 
sued by means that broadly stifle fun- 
damental personal liberties when the 
end can be more narrowly achieved”. 
The range of this statute, the Court 
added, “goes far beyond what might 
be justified in the exercise of the 
State’s legitimate inquiry into the fit- 
ness and competency of its teachers”. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Clark, Mr. Justice Harlan 
and Mr. Justice Whittaker, wrote a 
dissenting opinion. This opinion ar- 
gued that the state had a legitimate 
reason for demanding this information 
of its teachers and that, as interpreted 
by the Arkansas Supreme Court, the 
statute did require that the informa- 
tion be held in confidence. 

Mr. Justice Harlan also wrote a dis- 
senting opinion in which Mr, Justice 
Frankfurter, Mr. Justice Clark and Mr. 
Justice Whittaker joined. This dissent 
declared that the information sought 
of the teachers was related to their fit- 
ness to teach and that it was impossible 
to draw a line in advance between a 
permissible inquiry and an over-broad 
inquiry. 

The cases were argued by Robert L. 
Carter for appellants and by Herschel 
H. Friday, Jr., and Louis L. Ramsay, 
Jr., for appellees. 
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The current product of courts, 


departments and agencies 


Civil Procedure .. . 
separate trials 

Another federal court of appeals has 
skated around the edge of the question 
whether the separate trials contem- 
plated by Rule 42(b) of the Federal 
Rules of Civil Procedure may be trials 
before different juries on separated 
questions of liability and damages. 

Recently in Hosie v. Chicago & 
North Western Railway Company, 282 
F. 2d 639 (46 A.B.A.J. 1223; Novem- 
ber, 1960) , the Court of Appeals for the 
Seventh Circuit refused to invalidate a 
rule of the United States District Court 
for the Northern District of Illinois 
that provides for separate trials of the 
questions of liability and damages 
without being specific as to whether 
different juries are contemplated for 
the separate trials. The Court specifi- 
cally noted that it was not deciding 
whether the Seventh Amendment’s 
guarantee to the right of trial by jury 
would be violated if some issues were 
presented to one jury and others to a 
second jury. The Court said that was 
a “difficult question to resolve” not 
presented by the case because the de- 
fendant had received a not-guilty ver- 
dict, which obviated the necessity for a 
second trial on damages. 

Now the Court of Appeals for the 
Ninth Circuit has looked at a trial 
court order consolidating numerous 
wrongful death cases for separate trial 
as to liability and providing for sub- 
sequent separate trials for damages 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








“by separate juries where demanded”. 
In the particular circumstances of the 
cases, the Court ruled the use of differ- 
ent juries would deny a fair trial, al- 
though it was careful to point out that 
it was not saying that a separate jury 
may not determine the question of 
damages after another has decided 
liability under any circumstances. 

The consolidation order had been 
entered in the United States District 
Court for the Southern District of 
California, where twenty-three actions 
were pending against the United States 
and United Air Lines for deaths that 
resulted from an airplane collision in 
1958 over Nevada. Neither United nor 
the United States objected to a con- 
solidation of the cases for a separate 
trial on liability, but United objected 
to subsequent damages trials before a 
different jury. The consolidation order 
authorized different juries. 

In reversing, the Court noted that 
many of the cases included allegations 
under applicable state law to support 
exemplary damages and that others 
referred to Nevada statutes having ex- 
emplary-damages provisions. “We do 
hold that under the circumstances pre- 
sented by this appeal”, the Court de- 
clared, “the issues of liability and dam- 
ages, exemplary or normal, are not so 
distinct and separable that a separate 
trial of the damage issues may be had 
without injustice. The question of 
damages is so interwoven with that of 
liability that the former cannot be sub- 
mitted to the jury independently of the 
latter without confusion and uncertain- 
ty which would amount to a denial of 
a fair trial.” 


(United Air Lines, Inc. v. Wiener, 
United States Court of Appeals, Ninth 
Circuit, January 16, 1961, Hamlin, J.) 
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Criminal Law... 
obtaining blood test 

The Supreme Court of Delaware has 
ruled inadmissible evidence of the re- 
sult of an alcoholic-content test made 
from a blood sample taken from an 
unconscious person not under arrest. 
The Court’s conclusion was that the 
biood was obtained by an unconstitu- 
tional search and seizure, and the test 
therefore became inadmissible in a 
criminal prosecution for drunken driv- 
ing because Delaware has the so-called 
federal rule that excludes illegally ob- 
tained evidence. 

The 
scious at the scene of an automobile 
accident. The police, believing that he 
had been driving one of the cars, took 
him to a hospital where, while he was 


defendant was found uncon- 


yet unconscious and not under arrest, 
a physician took a blood sample by 
what were conceded to be acceptable 
medical methods. About two weeks 
later he was arrested. Before his trial 
for driving a motor vehicle while un- 
der the influence of intoxicating liquor, 
he moved to suppress the result of the 
blood test on the ground that the tak- 
ing of the blood was an illegal search 
and seizure of his person contrary to 
the Delaware Constitution, which pro- 
vides: “The people shall be secure in 
their persons . . . from unreasonable 
searches and seizures...” 

The Court agreed, pointing to Iowa, 
Wisconsin and Michigan cases that 
have reached the same conclusion. It 
distinguished a California case on the 
ground that there was an arrest there 
and that the taking of the blood sam- 
ple was nothing more than an incident 
to a lawful arrest. It emphasized that 
in this case there had been no arrest 
when the sample was taken. The Court 
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also adverted to Breithaupt v. Abram, 
352 U. S. 432, in which the Supreme 
Court of the United States stated that 
the drawing of a blood sample from 
an unconscious criminal defendant was 
a violation of Fourth Amendment 
rights and therefore not admissible in 
a prosecution in federal courts, but 
refused relief to the defendant because 
New Mexico, the state involved, does 
not have the exclusionary rule. 


The Court conceded that the result 
reached might hamper police in en- 
forcing highway safety in a jurisdic- 
tion with the exclusionary doctrine. 
As a possible solution, it suggested that 
it could “see no reason why the state, 
in the exercise of its police power in 
licensing drivers... cannot by statute 
impose as a condition to obtaining 
such a license that, by his acceptance 
of a license to drive, the applicant 
shall be deemed to have given consent 
to submit to chemical analysis of his 
body fluids for the purpose of deter- 
mining the alcoholic content of his 
blood”. It noted that Kansas has a 
statute like this. 


(Delaware v. Wolf, Supreme Court of 
Delaware, October 26, 1960, Wolcott, J., 
164 A. 2d 865). 


Evidence .. . 
newspaper admissibility 

The Court of Appeals for the Fifth 
Circuit has approved the admission in 
evidence of a 1901 newspaper over an 
objection that it should have been ex- 
cluded as hearsay evidence. In so do- 
ing, the Court has re-examined the law 
of hearsay evidence and charted a 
liberal course for federal courts. 


The case was an action by Dallas 
County, Alabama, against the company 
that insured its courthouse, the clock 
tower of which collapsed and fell into 
the building on July 7, 1957, with re- 
sulting damage in excess of $100,000. 
Several residents of Selma, the county 
seat, testified that lightning struck the 
courthouse tower on July 2, 1957, and 
it was a fact that charred timbers were 
found in the wreckage. There was a 
conflict in the testimony, however, as 
to whether the char was old or new. 


The insurance company, refusing the 
claim, contended that the tower col- 
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lapsed because of structural weak- 
nesses, faulty design, poor construc- 
tion, gradual deterioration and over- 
loading brought about by the remodel- 
ing and the installation of an air-condi- 
tioning system. It produced from news- 
paper files and the trial judge admitted 
a copy of the June 9, 1901, issue of 
the Selma Morning Times, which de- 
scribed a fire in the “unfinished dome 
of the county’s new courthouse” that 
day. The company did not contend 
that the tower collapsed because of the 
1901 fire, but it offered the newspaper 
story to show that there had been a 
fire before 1957 that would account for 
the charred timber in the tower. 

Affirming admission of the news- 
paper, the Court decided that the ques- 
tion was one within the “procedural 
competence” of the federal district 
court in which the case was tried, and 
that it was not a “substantive” ques- 
tion governed in diversity cases by 
state law. At any rate, the Court re- 
marked, there were no cases in point 
in Alabama or the federal decisions. 
Under these circumstances, the Court 
said it would decide the case on gen- 
eral principles of relevancy and materi- 
ality. 

The Court, remarking that Rule 
43(a) of the Federal Rules of Civil 
Procedure enables federal courts to 
apply liberal and flexible rules to ad- 
mission of evidence, conceded that the 
newspaper was hearsay evidence, but 
held that that did not render it in- 
admissible. “The law governing hear- 
say”, it said, “is somewhat less than 
pellucid. And, as with most rules, the 
hearsay rule is not absolute; it is re- 
plete with exceptions. Witnesses die, 
documents are lost, deeds are de- 
stroyed, memories fade. All too often, 
primary evidence is not available and 
courts and lawyers must rely on sec- 
ondary evidence.” 

The Court then applied the Wigmore 
test for making an exception to the 
rule: the necessity of receiving the evi- 
dence and the circumstantial guaranty 
of its trustworthiness. The Court found 
both elements present. The necessity 
was there, it said, because evidence of 
the fire in 1901 could not be produced 
in any other way, except by an eye- 
witness whose age and memory would 
probably be feulty, and trustworthi- 


ness was present because there could 
be no conceivable reason why the 
newspaper would report a fire if there 
were none. 

The Court concluded by saying it 
did not characterize the newspaper as 
a “business record” or an “ancient 
document”, nor “as any other readily 
identifiable and happily tagged species 
of hearsay exception. It is admissible 
because it is necessary and trustworthy, 
relevant and material, and its admis- 
sion is within the trial judge’s exercise 
of discretion in holding the hearing 
within reasonable bounds.” 


(Dallas County v. Commercial Union 
Assurance Company, United States Court 
of Appeals, Fifth Circuit, January 17, 
1961, Wisdom, J.) 


Federal Jurisdiction .. . 
corporation’s situs 

When the Congress in 1958 acted to 
reduce the number of diversity-of-citi- 
zenship cases in the federal courts, it 
raised the amount-involved floor to 
$10,000 and added a provision that for 
the purpose of determining diversity 
“a corporation shall be deemed a citi- 
zen of any state in which it has been 
incorporated and of the state where it 
has its principal place of business”. 

At issue in a recent case in the Court 
of Appeals for the Third Circuit was 
a determination of the “principal place 
of business” of the United States Steel 
Corporation—a corporate giant of 
fourteen divisions and eleven principal 
subordinate companies that is regis- 
tered to do business in forty-seven 
states and five Canadian provinces. 

The Court discarded several possible 
tests, such as the place of directors’ or 
stockholders’ meetings, the location of 
the manufacturing activities, or the 
place of the “nerve center” of the cor- 
poration’s business. It concluded that 
no “simple single test” can be found 
and that it was necessary to pick out 
the factor or combination of factors 
pointing to the “principal place of 
business”. 

Applying this standard, the Court, 
although conceding that New York ran 
a close second, held that United States 
Steel has its “principal place of busi- 
ness” in Pennsylvania. In the particu- 
lar cases at hand this determination 
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resulted in a lack of diversity of citi- 
zenship. In choosing Pennsylvania, 
the Court emphasized that the group 
that actually made management de- 
cisions—top-ranking executives and 
other management people—operated 
from Pennsylvania, and it noted addi- 
tionally that there was a concentration 
of manufacturing facilities and em- 


ployees in Pennsylvania. 


(Kelly v. United States Steel Corpor- 
ation, United States Court of Appeals, 
Third Circuit, December 9, 1960, Good- 
rich, J.) 


Insurance Law... 
novation 

The method used by a life insurance 
company to carry out the surrender 
of a policy for cash value has been 
held to be a novation by the Court of 
Appeals for the Fifth Circuit, and the 
death of the insured during the period 
the surrender was being effected has 
made the insurer liable for the face 
value of the policy. 

The insured paid premiums monthly 
by an arrangement under which the 
insurance company was authorized to 
draw a draft on his bank account. 
Here was the sequence of events: the 
company drew the regular draft on 
June 1. The insured wrote the com- 
pany on June 6 that he wished to sur- 
render the policy for its cash value, 
the letter mentioning that he knew the 
June draft had been drawn. On June 8 
the premium draft was paid. On June 
17 the insurer replied to the insured, 
stating that to “complete the cancella- 
tion” a receipt and release form was 
enclosed. This letter also stated: 


As soon as these requested items are 
received, our prompt attention will be 
given to your policy surrender and our 
check mailed. 


The form was executed by the insured 
or June 21 and received in the mail 
by the company on June 25. In the 
meanwhile, the insured died on June 
22. The parties stipulated that they did 
not know when the documents were 
mailed, but that there was “no known 
evidence that the policy and the said 
receipt were mailed by anyone other 
than the decedent”. 

Holding that the insured’s benefici- 
ary was entitled to the face-amount 


proceeds, two members of the Court 
read the policy as entitling the insured 
to cancel for cash value without the 
necessity of completing the papers the 
company forwarded. It reasoned, 
therefore, that the company’s letter re- 
questing the execution of the papers 
amounted to a novation, to which the 
insured assented by filling out the 
documents and returning them. Under 
the terms of the novation, the Court 
concluded from reading the portion of 
the letter quoted above, the surrender 
would not be completed until the com- 
pany gave the transaction its “prompt 
attention” after receiving the papers 
from the insured. Since the insured 
died before the papers were received, 
the Court declared that the policy was 
still in force when the insurer died. 

The other judge, concurring special- 
ly, read the insurer’s letter as nothing 
more than jargon”, but 
thought that since the June premium 
had been received, the insured was 
covered for June and that “both par- 
ties intended the surrender to take 
effect at the end of June”. 


“business 


(Franklin Life Insurance Company Vv. 
Smithers, United States Court of Ap- 
peals, Fifth Circuit, January 24, 1961, 
Tuttle, J.) 


Practice of Law... 
C.P.A. services 

Negotiating the settlement of a dis- 
pute between taxpayers and the Inter- 
nal Revenue Service as to the amount 
of allowable reserves on conditional 
sales contracts is not the practice of 
law. This is the decision of the Califor- 
nia District Court of Appeal for the 
Second District in a case in which a 
certified public accountant has won 
payment of his fee against a defense 
that his contract with the taxpayers 
called for him to practice law illegally. 

The taxpayers—a discount corpora- 
and individuals—sold 
paper to Commercial Credit Corpora- 
tion, which retained a portion of the 
payments to establish a reserve for the 
taxpayers against defaults in payments 
on the paper. The Government con- 
tended that this should be taxable in- 
come to the taxpayers and was pro- 
posing a deficiency on this basis and 
on alleged excessive corporate salaries 


tion several 
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and travel and entertainment expenses. 
The accountant contracted “to repre- 
sent” the taxpayers “in connection 
with their current Federal tax exami- 
nation’. After a settlement was reached, 
the taxpayers failed to pay all the 
agreed fee. 

Against the defense of unauthorized 
practice, the accountant contended that 
the only question with the Internal 
Revenue Service was the percentage 
retention to Commercial Credit to se- 
cure it against contingent liabilities 
and he said that he had read cases only 
to ascertain what accounting methods 
had been employed by other companies 
that had been involved in similar tax 
problems. The taxpayers argued that 
by the very nature of the dispute a 
question of law was involved. 

The Court agreed with the account- 
ant’s position. It conceded that inter- 
pretation of decisional law might be- 
come involved in a case like this, but 
that there was no showing that it had 
here. The Court noted that the account- 
ant had stated specifically that he had 
looked at cases only for information 
as to accounting methods employed in 
them. The Court distinguished Agran 
v. Shapiro, 273 P. 2d 619, where, it 
pointed out, the evidence showed that 
the accountant admitted reading cases 
for four days “on the proposition of 
law involved”. The contention that the 
question of the “availability of re- 
serves” to the taxpayers necessarily in- 
volved a question of law was rejected 
by the Court. 


(Zelkin v. Caruso Discount Corpora- 
tion, California District Court of Appeal, 
Second District, November 28, 1960, Fox, 
J., 9 Cal. Rptr. 220.) 


Torts... 
minors 

The law of minors’ torts has been 
reviewed by the Municipal Court of 
Appeals for the District of Columbia 
in deciding a case in which a private 
club sued a nine-year-old boy. 

The boy, swimming in the club’s 
pool, swam to the bottom and removed 
the metal cover from the drain open- 
ing, and, thinking there was no suc- 
tion, inserted a tennis ball in the drain. 
When he returned later to get the ball, 
it was gone. It had passed into the 
drainage system and caused damage, 
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for the repair of which the club sued 
the boy on the theory of trespass. The 
trial judge refused the club a directed 
verdict and subsequently the jury re- 
turned a verdict for the boy. In addi- 
tion to the age factor, the boy’s coun- 
sel defended on the ground that the 
pool lifeguards had seen children play- 
ing around the drain and had not taken 
adequate measures to prevent it, thus 
giving an implied consent to the boy’s 
acts. 

Reviewing the law, the Court de- 
clared that a child is liable for his 
torts, except where, as in torts requir- 
ing malice, the child’s tender years pre- 
clude him from forming the necessary 
mental attitude. In the tort of trespass, 
the Court said, a child of the most 
tender years is liable because the the- 
ory of trespass is force and resultant 
damage regardless of the intent to in- 
jure. But, the Court continued, while 
the child’s minority does not insulate 
him from liability, “an initial determi- 
nation must be made whether the child 
concerned formed the intent to do the 
physical act which released the harm- 
ful force”. 

It was on this that the Court reversed 
and gave the club a new trial. The 
Court said the first point for determi- 
nation was whether the child was capa- 
ble of forming the necessary intent to 
perform the physical act and that the 


instructions had failed to delineate this 
with clarity. There was too much 
blending of this point with the defense 
of consent asserted by the boy. As to 
the consent factor, the Court said that 
the boy’s age did not affect it. 

The Court then went on to rule that 
because the child’s act here was “com- 
prised of several rather difficult inter- 
related steps having but one obvious 
objective”, it was, as a matter of law, 
intentional and that issue should not 
have been submitted to the jury. It 
directed the retrial only on the issue 
of consent. 


(Cleveland Park Club v. Perry. Mu- 
nicipal Court of Appeals for the District 
of Columbia, November 16, 1960, Rover, 
J., 165 A. 2d 485.) 


United States... 
census file copies 

Disagreeing with the Seventh Cir- 
suit’s decision in U. S. v. Dilger, 276 
F. 2d 739, cert. den. 81 S. Ct. 171, the 
Court of Appeals for the Second Cir- 
cuit has held that retained file copies 
of reports submitted to the Bureau of 
the Census are not confidential and 
may be reached by subpoena. 

The question arose because the 
Federal Trade Commission—the same 
agency involved in Dilger—was seek- 
ing by subpoena to obtain retained 
copies of schedules submitted by the 


St. Regis Paper Company to the 
Bureau of the Census for the 1954 and 
1958 census of manufacturers and the 
1955, 1956 and 1957 survey of manu- 
facturers, and correspondence relating 
to the schedules. Submission of the 
material to the Census Bureau is re- 
quired by law. 

St. Regis refused to produce the re- 
tained copies, relying on the confiden- 
tiality provision of §9 of the Census 
Act, 13 U.S.C.A. §9. The Court, how- 
ever, declared that the statute applied 
only to the Department of Commerce 
and did not bar another federal agency 
from divulging the information if it 
came from a different source or from 
demanding that a copy of the informa- 
tion in the supplier’s file be produced. 
The Court said “there is no reason to 
protect absolutely the underlying data 
or to insulate the source of the infor- 
mation from any further inquiry”. 

The Court indicated that St. Regis 
was under no obligation to retain a 
copy of the reports itself, although the 
Government’s form provided a file 
copy with the legend “Keep This Copy 
for Your Files”. The Court called this 
a “gratuitous suggestion”, the compli- 
ance with which provided no protec- 
tion for the retained copies. 


(U.S. v. St. Regis Paper Company, 
United States Court of Appeals, Second 
Circuit, December 16, 1960, Lumbard, J.) 


A Conference of Criminal Court Judges and Lawyer-Legislators 


In an effort to bring about a better understanding between the police and the 
courts, as well as between the police and the legislatures, Northwestern University 
School of Law will conduct two conferences this spring and summer. One will be 
a Conference of Police Officials on Understanding the Attitude of the Courts and 
Legislatures Regarding Investigation Procedures and Fair Criminal Trials. (May 
15, 16 and 17, 1961, Chicago, Illinois.) Of particular interest to members of the 
Bar will be the second conference: A Conference of Criminal Court Judges and 
Lawyer-Legislators with a Particular Interest in Criminal Law Administration 
(July 6, 7 and 8, 1961, Chicago, Illinois). 


For a copy of the Conference program or for further information write to 
Professor Fred E. Inbau, Northwestern University School of Law, 357 East 
Chicago Avenue, Chicago 11, Illinois. 
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Legislative Control over Administrative Action 


The recently published second edi- 
tion of Cases and Materials on Admin- 
istrative Law prepared by Professors 
Louis Jaffe of Harvard and Nathaniel 
Nathanson of Northwestern! contains, 
among other excellent features, a note 
on legislative supervision of adminis- 
tration. This, together with the Landis 
report on regulatory agencies,” raises 
some timely questions which are worthy 
of comment. Although what follows 
will, it is hoped, be more than a para- 
phrase, the writer is indebted to these 
sources for much of the material upon 
which the 
based. 

One may begin by taking note of 
the orthodox position that administra- 


following discussion is 


tive action is typically in furtherance 
of some previously expressed legisla- 
tive policy. The extent to which the 
policy is expressed affects the validity 
of such action because of the constitu- 
tional doctrine against the delegation 
of legislative power. It is often stated 
that the enabling legislation must con- 
tain standards which are sufficiently 
definite to enable the delegate to deter- 
mine and be guided by the policy of 
the legislature. To the extent that this 
is true, it may be said that the legisla- 
ture is exercising antecedent control 
by outlining in advance the scope of 
administrative authority and indicat- 
ing the way in which that authority is 
to be exercised. 

This, however, is scarcely a realistic 
way of describing the situation. Espe- 
cially in technical regulatory fields it 
has been necessary for the legislature 
to express its will in terms so broad 
that only by a considerable stretch of 
the imagination can it be said that a 
meaningful standard is present. The 
courts, at least as far as the federal 
tribunals are concerned have, for the 
most part, sustained legislation of this 
type through one formula or another. 


Thus in fact there are numerous areas 
in which wide discretion is left to the 
administrative agency with respect not 
only to individual cases but also to 
matters of policy. 

Two sorts of problems are created 
by this circumstance. The first, which 
need not concern us here, has to do 
with the matter of judicial review. If 
no discernable standards are present, 
it is difficult if not impossible to dis- 
cover whether or not the administrator 
has exceeded his authority. The sec- 
ond, arising out of the same situation, 
is that the legislature, having not really 
stated a policy, cannot be sure what 
the administrator is likely to do. 

Perhaps it is because of the latter 
condition that a great deal of attention 
has been given during recent years to 
devices of one sort or another which 
permit legislative supervision of ad- 
ministrative action. Of course it has 
always been true that since Congress 
exercises the power of the purse ad- 
ministrative agencies may be subject 
to close scrutiny at appropriation time. 
However, this is apt to be sporadic and 
at times may involve the interests of 
individual Congressmen rather than the 
Congress or a committee as a whole. 

As Mr. Landis states, another point 
of contact is with the committee hav- 
ing charge of the subject matter with 
which the agency is dealing. Here, the 
chances for effective supervision would 
appear to be better, since the commit- 
tee or its staff would have some ac- 
quaintance with the problems involved. 
Again, however, experience seems to 
indicate that investigation of particular 
matters and the criticism of particular 
actions is more likely to be found than 
a continuing scrutiny of the entire pro- 
gram. 

A relatively novel device for con- 
tinuing legislative supervision is the 
Joint Congressional Committee on 
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Atomic Energy. While a definitive 
study of its operations has not yet been 
made, it offers interesting possibilities 
in the way of effective control. The fact 
that both houses of Congress are rep- 
resented on the same committee is sig- 
nificant. Since the committee has a 
staff and appears to be relatively stable 
in its membership a high degree of 
continuity seems possible. There are 
some indications that this method may 
be adopted in connection with other 
areas of administration, although, as 
will be pointed out later, serious prob- 
lems of governmental relationships 
may arise. 

The device of laying administrative 
rules on the table, subject to approval 
or veto by the legislature is, as Pro- 
fessors Jaffe and Nathanson observe, 
used very little in the United States 
although it is of some importance in 
Great Britain. It seems rather a clumsy 
means of securing effective supervision 
but it may be useful in areas of gen- 
eral public concern as, for example, 
reorganization of the executive depart- 
ment. 

Involved in the whole problem of 
legislative supervision is the question 
as to how much and what kind of con- 
trol is appropriate and constitutional. 
Here it may be observed that there are 
two kinds of administrative activity— 
adjudication and rule making—and 
two kinds of agencies—the independ- 
ent regulatory commissions and the 
executive departments. As to the latter, 
some, such as the Department of Agri- 
culture, perform a wide variety of ad- 
judicative and rule-making functions. 
Are these bodies primarily subject to 
the legislative or the executive branch 
in the performance of their duties? 

Probably it is impossible, even if 
desirable, to draw a clear line as to 
this matter. Ordinarily the independ- 
ent regulatory commissions are thought 
of as being more closely related to the 
Congress than to the President and, 
indeed, some if not all of them were 
created with the express desire to make 
them independent of the latter. When 
the same functions are performed with- 
in an executive department, the rela- 
tionships may be different, since execu- 





1. Little, Brown and Company, Chicago, 1961. 

2. Eighty-sixth Congress, 2d Session. United 
States Government Printing Office, Washington, 
1960. 
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tive as well as legislative policy may be 
involved. 

There are, of course, two general 
areas where supervision may be needed. 
One has to do with whether or not 
proper policies are being followed. 
The other is primarily concerned with 
how the work is being done. Specifical- 
ly, the latter would have to do with 
the speed with which the agency busi- 
ness is transacted, with procedural 
rules and similar matters. 

On the whole, policy supervision can 
quite readily be related to the legisla- 
ture, at least in the case of the in- 
dependent commissions which are cre- 
ated for the purpose of following legis- 
lative policies. Even regulatory activi- 
ties in an executive department could 
reasonably be considered as subject to 
legislative scrutiny. Parenthetically, it 
should be stated that in the perform- 
ance of adjudicative functions, all ad- 
ministrative agencies should enjoy the 
same independence as the judiciary 
and there should be no “supervision” 


Make Your Hotel 


The Eighty-Fourth Annual Meeting 
of the American Bar Association will 
be held in St. Louis, Missouri, August 
7-11, 1961. 

The December, 1960, issue of the 
Journal carries a complete announce- 
ment with respect to hotels, registra- 
tion, etc., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 

Attention is called to the fact that 
many interesting and worthwhile events 
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in the sense of dictating the result in 
particular cases. 

With respect to the work load of 
agencies and similar matters it may 
be more convenient to entrust the 
supervisory task to the executive. Mr. 
Landis has suggested that an agency 
in the Office of the President be con- 
cerned with these matters, and, of 
course, is now engaged in setting up 
such an organization. The duties of 
the agency would be somewhat com- 
parable to the Administrative Office of 
the United States Courts. Its function 
would not be primarily to establish 
substantive policy but rather to ex- 
pedite procedure and to be concerned 
with personnel. It would be difficult to 
see why the executive branch would 
not be appropriate for accomplishing 
this purpose, and, indeed, a modest 
beginning has been made by the estab- 
lishment of a similar office in the De- 
partment of Justice. 

Although not strictly pertinent to the 
discussion a final point may be added. 


One reason for the supervision of ad- 
ministrative agencies, no matter by 
what organization, is the public inter- 
est in how our laws are administered. 
It is possible that continuing study of 
at least some regulatory bodies by pri- 
vate institutions would add not only 
to our knowledge but might also bring 
about substantial improvements in the 
administrative process. 
Correction: In the article on 
“Congressional Investigating Commit- 
tees” appearing in the December, 1960, 
issue of the Journal (46 A.B.A.J. 
1353) it was erroneously stated that 
the House Un-American Activities 
Committee had considered the effect of 
the Watkins and Barenblatt cases in 
building the record sustaining the con- 
tempt proceeding in Deutsch v. United 
States, 280 F. 2d 691. Since the com- 
mittee hearing in Deutsch took place 
before either of these decisions was 
handed down, this statement is ob- 
viously incorrect. The editor-in-charge 
regrets the mistake. 


Reservations Now! 


of the meeting will take place on Sun- 
day, August 6, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 7. 
Requests for hotel reservations 
should be addressed to the Meetings 
Department, American Bar Associa- 
tion, 1155 East 60th Street, Chicago 
37, Illinois, and must be accompanied 
by payment of the $25.00 registration 
fee for each member for whom a reser- 
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vation is requested. (The fee for mem- 
bers of the Junior Bar Conference is 
$20.00.) This fee is NoT a deposit on 
hotel accommodations but is used to 
help defray expenses for services ren- 
dered in connection with the meeting. 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have definite dates of 
arrival and departure. 
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Prepared by Committee on Bulletin and Tax Notes, Section of 
Taxation, John M. Skilling, Jr., Chairman; John M. Bixler, Vice 
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Patents and Copyrights — Continuing Diversity of 
Income Tax Treatment 


By Ralph H. Dwan, Washington, D. C. 


A cursory reading of Rev. Rul. 60- 
226,! published on June 20, 1960, sug- 
gests that patents and copyrights are 
close together with respect to income 
tax treatment. The ruling traces the 
fluctuating history of such treatment 
of payments received by inventors 
from assignments of patents or li- 
censes of the exclusive right to make, 
use and sell, culminating in acceptance 
by the Internal Revenue Service of the 
position that the payments are the pro- 
ceeds of a sale of property (rather 
than ordinary royalties) even though 
the consideration received is measured 
by production, use or sale of the 
patented article. The ruling then pro- 
ceeds to adopt a similar rule (modify- 
ing an earlier ruling)? for a transfer 
of the exclusive right to exploit a copy- 
righted work in a medium of publica- 
tion throughout the life of the copy- 
right; the consideration is treated as 
the proceeds from a sale of property, 
“regardless of whether the considera- 
tion received is measured by a per- 
centage of the receipts from the sale, 
performance, exhibition, or publica- 
tion of the copyrighted work, or is 
measured by the number of copies 
sold, performances given, or exhibi- 
tions made of the copyrighted work or 
whether such receipts are payable over 
1 period generally coterminous with 
the grantee’s use of the copyrighted 
work”. 

However, the next to the last para- 
rraph of the ruling states the following 
important caveat: 


It should be noted that whether a 


copyright is a capital asset within the 
meaning of section 1221 of the Code 
and when the provisions of section 
1302 of the Code with respect to copy- 
rights would apply are separate and 
distinct questions which are not con- 
sidered in this ruling. 


Section 1221(3) of the 1954 Code, 
which is derived from a provision of 
the Revenue Act of 1950,* excludes 
from the term “capital asset”: 


a copyright, a literary, musical, or ar- 
tistic composition or similar property, 
held by— 

(A) a taxpayer whose personal ef- 
forts created such property, or 

(B) a taxpayer in whose hands the 
basis of such property is determined, 
for the purpose of determining gain 
from a sale or exchange, in whole or 
in part by reference to the basis of 
such property in the hands of the per- 
son whose personal efforts created such 
property. 


Thus the author (or, e.g., his donee) is 
rather roughly precluded from argu- 
ing, under §1221(1), that the copy- 
right was not property held primarily 
for sale to customers in the ordinary 
course of business. Since the exclusion 
does not extend to patents, that dis- 
crimination calls for an explanation, 
which is historical at best. Part of the 
story is told by Judge Wright in Stern 
v. U.S.:4 


Finally, and unfortunately for the 
taxpayer, the Government’s position on 
the 1950 amendment to the 1939 Code 
is well taken. That amendment ex- 
cludes from capital gains treatment 
income from the sale of “a copyright; 
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a literary, musical, or artistic composi- 
tion; or similar property” held by “a 
taxpayer, whose personal efforts cre- 
ated such property.” The purpose of 
this amendment is obvious. It is in- 
tended to deny capital gains treatment 
to income from the sale, by their cre- 
ator, of literary, musical, or artistic 
compositions, or similar property. Prior 
to 1950, various rulings of the Internal 
Revenue Service had approved capital 
gains treatment of various literary, mu- 
sical and artistic compositions, includ- 
ing books and radio programs. Con- 
determined to eliminate such 
treatment for such compositions. Hence 
the amendment. 


gress 


Another part of the story is revealed 


by the legislative history. In the 


House, the exclusion covered patents 
as well as copyrights, and the House 
Report® explained the provision as 
follows: 


When a person is in the profession 
of inventing, or writing books, or cre- 
ating other artistic works, his income 
from the sale of the products of his 
work is taxed as ordinary income. This 
is true whether he receives royalties 
from the use of his products or sells 
them outright, since the products of 
his work are held by him “primarily 
for sale to customers in the ordinary 
course of his trade or business” and 
are, therefore, not treated as capital 
assets. 

If an amateur receives royalties on 
his invention or book or other artistic 
work, they are treated as ordinary in- 
come, but if he holds his invention or 
book or other artistic work for 6 
months and then sells it outright he 
can avail himself of a loephole which 
treats such a sale as the sale of a cap- 
ital asset, not held primarily for sale 
to customers in the ordinary course of 
the taxpayer’s trade or business. As 
a result the taxpayer receives long- 
term capital gain treatment on the 
product of his personal effort. 


The Senate removed patents from 
the exclusion, and the House receded 
from its position to that extent. The 
Senate explained its action in its Re- 
port® as follows: 


The House bill also would have 
treated as ordinary income gains from 





1. LR.B. 1960-25, 8. 

2. Rev. Rul. 54-409, 1954-2 C.B. 174. 

3. Section 210, amending §117(a) (1) of the 
1939 Code. 

4. 164 F. Supp. 847, 851 (D.C. La. 1958), affd. 
262 F. 2d 957 (5th Cir. 1959). 

5. 81st Cong., 2d Sess., H.R. Rep. No. 2319, at 
page 54. 
6. 8lst Cong., 2d Sess., S. Rep. No. 2375, at 
page 44. 
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the sale of an invention or patent by 
the occasional inventor. Your com- 
mittee believes that the desirability of 
fostering the work of such inventors 
outweighs the small amount of addi- 
tional revenue which might be ob- 
tained under the House bill, and there- 
fore the words “invention,” “patent,” 
and “design” have been eliminated 
from this section of the bill. 


The invidious implication is that the 
work of authors or artists is not as im- 
portant as that of inventors. Perhaps 
authors and artists are regarded as be- 
ing like baseball players; the fact that 
the players are bought and sold like 
slaves causes no concern, it is said, 
because the public thinks of them as 
just having a good time playing games. 
Seriously, one may doubt that much 
careful thought was given to the dis- 
crimination made between inventors 
and authors and artists.‘ 


Returning to the caveat in Rev. Rul. 
60-226, the other Code provision cited 
is §1302, which covers both patents 
and copyrights and permits a limited 
spreading back of income under pre- 
scribed circumstances if the income is 
not taxable as long-term capital gain. 
Thus the author or his donee may get 
some small relief where the greater ad- 
vantage of long-term capital gain treat- 
ment is denied to them. Another 
spreading back provision, relating to a 
judgment for compensatory damages 
for infringement, is $1304, but it ap- 
plies only to patents. 

A provision not mentioned in Rev. 
Rul. 60-226 is §1231, which allows 
long-term capital gain treatment under 
certain circumstances even when the 
property is not a capital asset as de- 
fined in $1221. But here again there is 
an express exception (in §1231(b) 


(1)(C)): 


a copyright, a literary, musical, or 
artistic composition, or similar prop- 
erty, held by a taxpayer described in 
paragraph (3) of section 1221. 


Thus the exclusion in §1221(3), quoted 
above, is carried over as an exception 
to $1231. 

Most important of all is §1235, 
which, it is said,’ opened “a bright 
new tax era” for professional as well 


as amateur inventors. For present 
purposes, it is enough to quote the 
general rule in §1235(a) : 


General—A transfer (other than by 
gift, inheritance, or devise) of prop- 
erty consisting of all substantial rights® 
to a patent, or an undivided interest 
therein which includes a part of all 
such rights, by any holder shall be 
considered the sale or exchange of a 
capital asset held for more than 6 
months, regardless of whether or not 
payments in consideration of such 
transfer are— 


(1) payable periodically over a pe- 
riod generally coterminous with the 
transferee’s use of the patent, or 


(2) contingent on the productivity, 
use, or disposition of the property 
transferred. 


It will be observed that copyrights are 
conspicuous by their absence from this 
provision, so beneficial to individuals 
(as distinguished from corporations 
and some others) .!° 


By way of summary, copyrights are 
not included in the benefits of §1235 
and §1304, and are expressly excluded 
from the definition of capital assets in 
$1221 and from the operation of $1231 
when held by the author or his donee 
(or others using the author’s basis). 
In contrast, patent “holders” have 
great opportunities for long-term capi- 
tal gain under $1235; amateur inven- 
tors have the additional argument un- 
der $1221 if $1235 does not do the 


trick;!1 and, aside from capital gain, 
patent owners have in the case of judg- 
ments a special spreading-back provi- 
sion in $1304, which (unlike $1302) 
does not include copyrights in its 
operation. 

Returning again to Rev. Rul. 60-226, 
the significance of treating certain 
transactions as sales of property is 
quite different in the case of copy- 
rights from what it is in the case of 
patents. The existence of a “sale” of 
a copyright is important, of course, 
where capital gain (or loss) is claimed, 
but as seen above, copyrights are not 
treated as capital assets in a number 
of situations where patents are so 
treated. Nevertheless, a copyright may 
be a capital asset where there is an 
investment by an outsider.'? A sale of 
a copyright may also be significant in 
connection with §453 on installment 
sales. However, Rev. Rul. 60-226 prob- 
ably does not cover the taxation of 
nonresident aliens under $861.18 

There may be other connections in 
which the question whether a trans- 
action involving a copyright is a “sale” 
is important.'4 And yet it is clear that 
that question is relatively insignificant 
in the copyright field as compared 
with the patent field. Moreover, the 
rationale of that wide difference (and 
other differences!® referred to above) 
is rather hard to find. After all, Article 
1, Section 8 of the Constitution does 
mention “Authors” before “Inventors”. 





7. See Hearings Before the Senate Commit- 
tee on Finance, on H.R. 8920, 8lst Cong., 2d 
Sess. At page 680, there appears a “Statement 
of American Patent Law Association”. The 
statement objected to the provision in the House 
bill, excluding both patents and copyrights, but 
the reasons given related only to patents. See 
also the statement submitted by Allan H. W. 
Higgins, at pages 607-608. The oral testimony by 
C. E. Earle, beginning on page 601, was largely 
concerned with patents, but he objected, at 
page 605, to lumping a patent, an “industrial 
tool”, with a “cultural veneer” such as a copy- 
right. 

8. 2 Rabkin and Johnson, Feperat Income, 
Girt anp Estate Taxation, §34.03, page 3429; 
see also Gitlin and Woodward, Tax Aspects or 
Patents, COPYRIGHTS AND TRADEMARKS (Revised 
to August, 1960) (Practising Law Institute), 
page 22. 

9. An important recent case on the meaning 
of “all substantial rights” is Wing v. Commis- 
sioner, 278 F. 2d 656 (8th Cir. 1960), reversing 
33 T.C. ... (No. 13) (1959). That case involved 
the same language in §117(q) of the 1939 Code, 
as added in 1956. 

10. The term “holder” is narrowly defined in 
$1235(b) to include only certain specified in- 
dividuals. 

11. Regs. §1.1235-1(b); S. Rep. No. 2375, foot- 
note 6, supra. 

12. MacMurray, 21 T.C. 15 (1953), acq. 1954-1 
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C.B. 5; Fidler, 20 T. C. 108 (1953), affd. on this 
point 231 F. 2d 138, 144 (9th Cir. 1956). 

13. See Commissioner v. Wodehouse, 337 U. S. 
369 (1959); that case was distinguished from 
cases involving capital gains in Fields, 14 T.C. 
1202, 1213 (1950) affd. 189 F. 2d 950 (2d Cir. 
1951). 

14. E.g., in connection with income in respect 
of decedents under §691, see Rev. Rul. 57-544, 
1957-2 C.B. 361, as explained in Rev. Rul. 60-227, 
IL.R.B. 1960-25, 13. 

15. Although there are differences, there are 
also similarities. Thus, §1302, as pointed out 
above, permits spreading back of certain ordi- 
nary income with respect to both patents and 
copyrights, although the maximum period is 
sixty months for an “invention” but only thirty- 
six months for an “artistic work”. Likewise, 
the methods of splitting ordinary income are 
quite similar. See Dwan, Splitting of Ordinary 
Income from Patents and Copyrights, 45 A.B. 
A.J. 513 (Tax Norges, May, 1959). On the deduc- 
tion side, the problems are also similar, par- 
ticularly since both patents and copyrights have 
specifically limited lives (although there is a 
right to renew only as to the latter). See Gitlin 
and Woodward, footnote 8, supra, 57, 62. But 
the regulations exclude from “research” under 
$174 expenditures for research on “literary” 
projects. Id., 61; Regs. §1.174-2(a) (1). 

See generally, Note, A Comparison of the Tax 
Treatment of Authors and Inventors, 70 Harv. 
L. Rev. 1419 (1957). 
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Lawyers turn teachers and students 
turn jurors in a unique educational 
program entitled “Trial By Jury — 
USA.” 

“Trial By Jury—U.S.A.” is a pres- 
entation of a full-scale jury trial to 
high school students sponsored by the 
Austin Junior Bar and the State Junior 
Bar of Texas. A pilot run of this 
trial was held in Austin on December 
3 with over 600 high school students 
participating. 

A circumstantial evidence case in- 
volving the death penalty was selected 
from the records of the Texas Court 
of Criminal Appeals. The procedure 
and testimony of the actual trial was 
condensed to fit into one school day. 

In bringing the “courthouse into 
the school house”, every effort was 
made to obtain legal accuracy. The 
county sheriff served a jury summons 
on several students from each of five 
participating high schools. The trial 
was staged in a setting similar to those 
of the district courts in Texas. Two 
practicing attorneys represented the 
accused. The role of the district at- 
torney was handled by the first trial 
assistant of the local district attorney’s 
office assisted by another practicing 
attorney. A district judge presided at 
the trial. The Travis County District 
Clerk, a local bailiff and a court re- 
porter also participated. 

To demonstrate the jury selection 
process the trial opened with a voir 
dire examination of one of the stu- 
dents. Witnesses included a pathologist 
and two police officers from the Austin 
Police Department. Documentary evi- 
dence was entered over the objection 
of opposing parties. At the close of the 
trial jury arguments were heard. The 
judge gave a charge to the jury after 
which they retired for deliberation. 

In addition to the student jury, each 
student in the audience was given a 
jury verdict slip to mark. Thus every 
student was given an opportunity to 


compare his decision with that of the 
jury. 

During the jury deliberation, a ques- 
tion and answer period was held for 
the audience. The students exhibited 
a lively interest in the trial as evi- 
denced by the large number of ques- 
tions asked. Throughout the trial, the 
details of each trial step was explained 
by a narrator and the legal significance 
of each event was emphasized as it 
transpired. So close was the evidence 
of the case, that it took the jury two 
and a half hours of serious deliber- 
ation to reach a verdict. 

“Trial By Jury—U.S.A.” is an idea 
which evolved from a feeling that there 
is a need for a better understanding 


of American jurisprudence today. The 
presentation of a jury trial to high 
school students was believed to be a 
method of meeting this need. 

Byron Fullerton, chairman of the 
project stated: “We felt that a better 
acquaintance with the principles and 
processes of American jurisprudence 
and its comparison with other sys- 
tems of law would enhance respect 
for our laws, emphasize the responsi- 
bilities of citizenship and demonstrate 
the superiority of our legal system.” 

Several of the student jurors were 
KTBC-TV in Austin 
after the trial. They agreed that the 
reaction each juror shared was a reali- 


interviewed on 


zation, when they entered their deliber- 
ation, of the great responsibility placed 
on a jury in rendering a verdict. 

The goal of the Texas Junior Bar is 
to have this program presented to as 
many high schools as possible through- 
out the state. 


Packets are available to each local 
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WANTED TO BUY 
FOR CASH OR TERMS — BUSINESS OR 
INDUSTRIAL PROPERTY — VACANT OR 
IN USE, 


Write complete details to: 


MICHAEL JAWITZ 


BUYER 


7930 Tatum Waterway Drive, 
Miami Beach 41, Fla. 


Phone: UNion 5-3414 Anytime 


Attorneys, brokers & accountants 
cooperation solicited. CONFIDENTIAL. 

















SUMMER TRIAL TECHNIQUE AND MEDICAL CLINICS 


Instructors—tTrial Technique, IRVING GOLDSTEIN; Medical, DR. NATHAN FLAXMAN 
Trial Technique & Med. Clinics—July 10 thru July 15, 1961 
Advanced T. T. & Med. Clinics—July 17 thru July 22, 1961 

Trial Tech., $175.; Med., $65.—Advanced Trial Tech., $175.; Med., $65. 

Morrison Hotel (Air-conditioned room), Chicago 
Limited Groups—Write Irving Goldstein, 134 N. LaSalle St., Chicago 2, Illinois 











DON'T QUIT SMOKING 


.-» Before Giving My Pipe a Trial! 


New principle that contradicts every idea you’ ve ever 
had about pipe smoking. I guarantee it to smoke cool 
and mild hour after hour, day after day, without rest 
without bite, bitterness or sludge. To prove it, I'll let 

ou try a new Carey Pipe. Send name today ice ny 

REE complete trial offer. Write to: E. A. CAREY, 
1920 Sunnyside Ave., Dept. 200-C, Chicago 40, Ill. 





JUDICIAL ROBES 


CUSTOM TAILORED FROM THE 
FINEST FABRICS. CATALOG 
ON REQUEST. 


THE C. E. WARD CO, 


Incorporated 1905 
New London, Ohio 





bar association that wants to present 
the program in its area. The material 
may be obtained from the state bar 
headquarters. It is complete with for- 
mat, the facts from which each witness 
will testify and suggested time sched- 
ules. A minimum of preparation is re- 
quired of each participating attorney 
and they need be absent from their 
practice only the day of presentation. 


Charles S. 
Armistead 


Charles S. Armistead, of Morgan- 
town, was elected president of The 
West Virginia State Bar by the Board 
of Governors on November 19 to fill 
the vacancy caused by the resignation 


of James G. McClure, of Wheeling. 

Mr. McClure, elected to the State 
Bar presidency at the 13th annual 
meeting of the organization in Clarks- 
burg in October, resigned because of 
having been elected a judge of the 
First Judicial Circuit at the November 
8 general election. Assuming office on 
October 29, he served only twenty-two 
days as President of the State Bar, the 
shortest tenure in the history of the 
organization. 
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Jim Tinkler Photos 


Oklahoma Bar Association—(left to right) Jack N. Hayes, President-Elect; 
Walter Arnote, President; Bruce McClelland, Vice President; and Howard 
T. Tumilty, House of Delegates Representative on the Executive Council. 





The 56th annual meeting of the or- 
ganized Bar in Oklahoma was held in 
Tulsa on November 30 - December 3. 


Elected by the House of Delegates 
to head the organization during 1961 
were: Walter Arnote, of McAlester, 
President; Bruce McClelland, of Okla- 
homa City, Vice President; Jack N. 
Hayes, of Tulsa, President-Elect; and 
Howard T. Tumilty, of Oklahoma City, 
House of Delegates’ representative on 
the Executive Council. Kenneth Harris, 
of Oklahoma City, continues as the 
Executive Secretary of the Association. 


Oklahoma lawyers and judges were 
honored at the regular weekly lunch- 
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eon of the Tulsa Chamber of Com- 
merce during the meeting. The pro- 
gram was dedicated to the Bench and 
Bar, and Whitney North Seymour, 
New York City, President of the Amer- 
ican Bar Association, was the principal 
speaker. 

He urged the business community to 
support the Oklahoma Bar Associa- 
tion’s program to improve the state’s 
court structure, discussed a “pet idea” 
of his, i.e., the need for instilling a 
sense of history among all citizens, and 
outlined three ways in which the abil- 
ities and experience of qualified re- 
tired men and women can be utilized 
more fully. 











Activities of Sections 








SECTION OF 
ADMINISTRATIVE LAW 

On December 21, James M. Landis 
filed with President-Elect Kennedy a 
report on federal regulatory agencies 
in which he set out sixteen broad rec- 
ommendations for the improvement of 
the structure and procedures of federal 
administrative agencies. Mr. Landis 
has since been appointed by President 
Kennedy to a newly established White 
House position for the oversight of 
regulatory agencies. 

Mr. Landis is one of the top authori- 
ties in the country on the administra- 
tive process. He has served as member 
of the Federal Trade Commission and 
as member and chairman of the Securi- 
ties and Exchange Commission and 
has had a continuing interest in the 
administrative process. He was a mem- 
ber of the Hoover Commission Task 
Force on Legal Services and Procedure. 
Last year he spoke to the Administra- 
tive Law Section on the subject “Ad- 
ministrative Process—the Three Dec- 
ades”, and his address was published 
in the January issue of the Journal. 

In view of the great importance of 
the Landis Report, the Section of Ad- 
ministrative Law will devote consider- 
able attention to the recommendations 
which it contains for the improvement 
of the administrative process. All com- 
mittees of the Section have been asked 
to study the report in the areas of their 
special interest. The Council of the Sec- 
tion devoted a considerable portion 
of its meeting at Chicago to the review 
of these committee reports. It is, how- 
ever, expected that this comprehensive 
study will continue for the next several 
months, culminating in a broad dis- 
cussion of the Landis recommendations 
at the Annual Meeting of the Section 
in August. 

The proposed Administrative Con- 
ference of the United States, under the 
leadership of Judge E. Barrett Pretty- 
man, will also begin its deliberations 


during the coming year. Many signifi- 
cant proposals for the improvement of 
the regulatory process will undoubted- 
ly be made by the Conference, the 
work of which will be closely followed 
by the Administrative Law Section. 


Welcome 
D. Pierson 


SECTION OF 
INSURANCE, 
NEGLIGENCE AND 
COMPENSATION LAW 


“Practical Advocacy” is the theme 
chosen by Section Chairman Welcome 
D. Pierson for the Annual Meeting in 
August. The perfection of this program 
is being accomplished under the able 
guidance of General Program Chair- 
man Victor A. Lutnicki, of Boston. 
Problems confronting the trial lawyer 
will be analyzed and literally “chewed 
to pieces” by demonstrations and gen- 
eral discussions. 

With these thoughts in mind, the 
Midyear Meeting of the Officers and 
Council of the Section was held at the 
Edgewater Beach Hotel, Chicago, on 
Saturday, February 18, and Sunday, 
February 19. At that time, the 
program for the Annual Meeting was 
completed in many details. Any Sec- 
tion member who has suggestions 
should communicate them promptly to 
the Section Chairman, officers or mem- 
bers of the Council. 


In order to provide the general 
membership with a program of breadth 
and depth the general committees par- 
ticipating include: Automobile; 
Aviation; Casualty; Fidelity and Sure- 
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Edward H. 


Schroeder 


ty; Fire; Health and Accident; Life; 
Marine and Inland Marine; Nuclear 
Energy; Trial Tactics and Workmen’s 
Compensation and Employers’ Liability 
Insurance Law. Obviously both the 
general practitioner as well as the spe- 
cialist will find help, instruction and 
interest in this carefully planned pro- 
gram of “Practical Advocacy”. 
example, Edward H. 
Schroeder, Chairman of the Committee 
on Automobile Insurance Law, an- 
nounced that a general discussion will 
be held on “How We Can Improve Our 
Automobile Claim Practices”. James 
A. Dooley, of Chicago will represent 
the plaintiffs’ Bar; Lewis Ryan, of 
Syracuse, New York, will speak for the 
defendants’ Bar; and R. Newell Lusby, 
Vice President of the America Fore 
Loyalty Group, of New York, will rep- 
resent the insurance industry. Many 
practical and worthwhile suggestions 
will be made for preparation and litiga- 
tion of automobile accident cases. 


As one 


One activity of the Section is the 
publication of the News-O-Gram which 
is distributed to our Section members. 
This is a product of the Publication 
Committee. It is the purpose of the 
News-O-Gram to the Section 
membership informed as to coming 
events, tort trends and interesting and 
sometimes humorous citations. A pre- 
annual meeting issue is planned where 
thumbnail sketches of the speakers on 
our program will appear. In the mean- 
time, please mark your calendar for 
August 7 to 11 when “Welcome’s 
Workshop Will Welcome You!” 


keep 


SECTION OF 

JUDICIAL 
ADMINISTRATION 

Thanks to the foresight of the Ex- 
ecutive Council of the Conference of 
Chief Justices, the Conference and the 
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Attention: New York Lawyers: 


Save MINIMUM CHARGES by calling for reporter 
when ready 


The only office with such QUICK SERVICE 








THE BEST NEW YORK CITY HAS TO OFFER 


154 NASSAU STREET 
NEW YORK 38, N.Y. 











Section can look forward to estabiish- 
ing a substantial program for co- 
operation on a continuing basis to fur- 
ther their common objective, the im- 
provement of the administration of 
justice. Meeting in St. Louis, Missouri, 
on January 14 and 15, represen- 
tatives of the Conference and the 
Section agreed that it was very de- 
sirable to develop a closer relationship 
between the two organizations and con- 
sidered the means by which this can be 
most effectively brought about. This 
matter will be submitted to the mem- 
bers of the Conference at its annual 
meeting in August. 

The Conference of Chief Justices 
was organized in St. Louis in Septem- 
ber, 1949, as the result of plans de- 
veloped by the Section at the request 
of the House of Delegates. Holding its 
annual meetings in conjunction with 
the Annual Meetings of the American 
Bar Association, the Conference has 
considered many matters of impor- 
tance in improving the administration 
of justice. During the current year, a 
recently appointed committee of the 
Conference is studying a number of 
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subjects for the purpose of bringing 
about improvement in the judicial 
structure of the several states. These 
include the constitutional grant of the 
rule-making power to the supreme 
courts of the states, the power of as- 
signment of judges, the unification of 
state court systems, improvement of 
courts of limited jurisdiction and judi- 
cial selection and tenure, All of these 
matters are a part of the program of 
the Section. 

In furtherance of their assignment, 
the members of the two committees 
agreed to make several recommen- 
dations to the Executive Council of 
the Conference on the one hand and 
to the Council of the Section on the 
other. Of major importance is the rec- 
ommendation that the Executive Coun- 
cil of the Conference and a committee 
of the Section should hold at least one 
meeting a year for the continuing ex- 
change of ideas looking toward the at- 
tainment of common goals. 

The committee appointed by Chief 
Justice John E. Martin, Chairman of 
the Conference of Chief Justices, in- 
cludes Chief Justice Laurance M. Hyde, 
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ANSWERS TO LAND PROBLEMS 


@ Real Estate Crop & Livestock 
Appraisals 

@ Damage Assessments 

@ Management for Absentee Owners 

@ Economic Surveys 

e@ Agronomic Consulting 

e Agricultural Business Manage- 
ment 


Operating throughout the 
Free World 


Staff Member 


Accredited member of American 
Society of Farm Managers and 
Rural Appraisers 


Reference — Dun & Bradstreet 


RANCH MANAGEMENT ASSOCIATES 
320 JUDAH STREET 








San Francisco 22, California 





A GIFT THAT LIVES 


Attorneys have been recom- 
mending Save the Children Fed- 
eration to clients for large and 
small legacies over the past 29 
years. These gifts are truly gifts 
that live for they insure the con- 
tinuity of the Federation’s work 
in fields of child sponsorships, 
school sponsorships, family and 
community self-help projects. 


For further information please 
write or telephone Milton Winn: 


SAVE THE CHILDREN FEDERATION 


Boston Post Road, Norwalk, Connecticut 
Victor 7-4524 











of Missouri, Chief Judge Frederick W. 
Brune, of Maryland, Chief Justice El- 
wyn Thomas, of Florida, Chief Justice 
Jay S. Parker, of Kansas, and Chief 
Justice William M. McAllister, of Ore- 
gon. The Section is represented by 
Judge Philbrick McCoy, Judge of the 
Superior Court, Los Angeles, Califor- 
nia, Chairman of the Section, United 
States District Judges Joe Ewing Estes, 
of the Northern District of Texas, and 
William J. Jameson, of Montana, Judge 
Ivan Lee Holt, Jr., Judge of the Circuit 
Court, St. Louis, Missouri, and C. 
Frank Reifsnyder, of the District of 
Columbia Bar, Secretary of the Section. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Vice Chairman, 
Junior Bar Conference, Editor 








Midyear Meeting 

Junior Bar Conference officers, di- 
rectors, Executive Council representa- 
tives and committee chairmen met in 
Chicago, on February 18-20, incident 
to the Midyear Meeting of the Associ- 
ation. A full report on the meeting will 
appear in next month’s Journal. 


Preview of Annual Meeting 

An extraordinary program is planned 
for the Conference’s Annual Meeting 
in St. Louis, August 4 to 8. Full de- 
tails will be available to all Confer- 
ence members later. Here is a résumé 
of some of the social highlights in 
store: 

Friday, August 4, 4:30 p.m.: A trip 
to Grant’s Farm for a reception dinner 
and tour of the estate. 

Friday, August 4, 9:00 p.m.: A tour 
of the Gaslight Square area. 

Saturday, August 5, 6:00-8:00 P.M.: 
A cocktail party in the Chase Hotel. 

Saturday, August 5, 8:00 p.m.: The 
Annual Dinner Dance on the Starlight 
Roof atop the Hotel Chase. 

Sunday, August 6, 2:00 p.m.: A trip 
to Chateau Vouziers, home of Joseph 


Desloge, to see an outdoor play and 
have dinner. 

Sunday, August 6, 8:45 P.m.: An 
excursion on the Steamer Admiral. 

A trip to St. Louis for the Annual 
Meeting in 1961 promises to be well 
worth your while. Plan now to attend. 


Committee Activities 

The following continues the midyear 
résumé of committee activities started 
in the last issue of the Journal: 

The Award of Achievement Commit- 
tee supervised the publication of the 
annual “Report to Locals” earlier this 
Conference year, reporting on the 
events of the 1960 Annual Meeting 
and the Junior Bar Conference awards 
program annually sponsored for state 


and local junior bar organizations. 
Additional copies of the 1960 Report 
were distributed to presidents of senior 
bar associations to inform them about 
junior bar accomplishments and to 
prompt them in turn to give assistance 
and encouragement to their respective 
junior bar organizations. The Commit- 
tee will meet on August 3 in St. Louis 
to begin to judge the applications for 
the 1961 awards; in the meantime, the 
rules for the competition are being re- 
evaluated and will be circulated short- 
ly in a new edition. All junior bar or- 
ganizations will find it beneficial to 
participate and their 
acquainting 


contribute to 
fellow organizations by 
others with their own programs and 
achievements. 

Law Day 1961 Committee: This 
committee is assisting in the over-all 
Association program for Law Day 
1961, including the preparation of 
materials for special circulation to 
state and local junior bars to encour- 
age and assist them in participation in 
this important event. Much is being 
drawn from the experiences and ef- 
forts of these organizations. 

Medico-Legal Committee: In prep- 
is a bulletin for Conference 
members containing a bibliography of 


aration 


materials helpful to lawyers interested 
in this field. Medical schools and pub- 
lishers are being consulted. When this 
project is completed later this winter 
or early spring, the committee will 
take action on other suggestions, in- 
cluding: 

1. A determination of the results in 
selected states of the code, adopted in 
Los Angeles, for co-operation between 
doctors and lawyers; 

2. The establishment of a speakers’ 
bureau of medico-legal experts for use 
at state bar meetings and for other 
local bar association needs; 

3. Codification of the law relating to 
mental health; 
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4. A study of the effectiveness (in 
regard to settlements and verdicts) of 
court-appointed impartial medical ex- 
aminers who can be called as witnesses 
by any party or by the court; 

5. A study of medico-legal courses 
offered in law schools, the advantages 
and disadvantages of such courses and 
the need therefor. 

The Pre-Practice Orientation Com- 
mittee has just completed materials 
about orientation of pre-law students, 
including information about pre-law 
clubs in colleges and universities, in 
the form of a project report to state 
and local junior bar organizations. 
Under preparation is a program for 
pre-law orientation of high school stu- 
dents. To assist it, the committee is 
drawing upon pre-law orientation pub- 
lications previously published by some 
bar associations. 

The Military Services Committee has 
instituted a series of bi-weekly lunch- 
eons in Washington with officers in the 
military legal branches as guests. The 
committee is studying the status of law- 
yers who are enlisted men. Also in the 
program this year are plans to encour- 
age participation by military lawyers 
in the activities of local and state bar 
associations near their stations. The 
committee’s 1959 report on recognition 
of military legal service toward admis- 
sion to the Bar is under revision and 
will be republished in a new form 
about the time of the 1961 Annual 
Meeting. The committee is also follow- 
ing legislation pertaining to the mili- 
tary services, particularly legislation 
to establish separate legal branches in 
the Armed Services. The program to 
encourage graduating JAG oflicers to 
join the American Bar Association has 
continued. 

The Projects Committee is complet- 
ing a major project report on the 
presentation of a demonstration jury 
trial, for distribution to state and local 
junior bar organizations and subse- 
quent presentation by them to high 
school, college, law school and adult 
audiences. It is expected that this re- 
port will be of significant assistance 
and interest to junior bar organiza- 
tions. Other interesting information is 
being prepared to continue the Confer- 
ence’s policy of making helpful con- 
tributions to junior bar programs. 
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in many other media, Braille Institute ss #8 


[ billboards, bus posters, car cards and 


urges, “See Your Attorney.” ...#silll 





The Regional Meetings Committee 
is concluding plans for Conference 
participation in the forthcoming Re- 
gional Meeting in Indianapolis in May. 
Plans for the Birmingham, Alabama, 
regional meeting in November are un- 
der study. By its active participation 
in this Association program, the Con- 
ference is helping to encourage young- 
er lawyers to attend these meetings. 

The Conference’s World Peace 
Through Law Committee has two basic 
purposes. The first is to educate the 
Bar and others in our communities 
with respect to the world peace through 
law program and the necessity for the 
advancement of a rule of law among 
nations. The second is to gather infor- 
mation on the legal systems of specific 
foreign countries and to spread the 
idea of the world peace program 


Editorials 


abroad. In many of the states, com- 
mittees have been formed and have 
made considerable headway. 

The work of this committee will not 
be completed this year or next. This 
year, it would like to see each Junior 
Bar Conference State Chairman carry 
out at least these seven steps by the 
1961 Annual Meeting of the Associa- 
tion: 

(1) Establish a working committee, 

(2) Educate the committee on the 
nature of the program and its goals, 

(3) Explore within the committee 
steps that can be taken in its state to 
advance the cause of the world peace 
through law program and set its own 
goals, 

(4) Have at least one program for 
its state or local bar on the subject of 
world peace through law, 
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900 MARKET STREET 
WILMINGTON 99, DELAWARE 
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(5) Establish a speakers’ bureau of 
members of the committee or others 
willing to speak to groups throughout 
the community and throughout the 
state on the subject of world peace 
through law, 

(6) Establish contact with lawyers 
in the countries assigned to its state, 

(7) Collect sufficient information 
about the legal systems in the assigned 
countries to present at least a pre- 
liminary report. 

Some states have had extensive 
world peace through law programs and 
have already accomplished all these 
steps. 


When one of us hunts for a case which is in point with 


(Continued from page 274) 


of man has gone far toward the creation of an electronic 
memory machine. Quite as difficult as the creation of the 
machine, however, will be the process of feeding the 
materials into its memory. That will call for talent of a high 
order and perhaps an entirely new system of classification. 
It would be most unfortunate if we should get started with 
a grouping which was clogged and distorted by the encrusted 
mistakes and inadequacies of the past. 
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the facts of his client’s problem, he tries to imagine where 
the question of law raised would be treated in the analysis 
adopted by the particular digest that he happens to be using. 
The law writer who classified each one of the cases in point 
that one hopes to find had exactly that problem. Thus each 
one of us who researches in the law is to a greater or lesser 
extent an expert in the classification of propositions of law. 
That skill must be devoted to the development of a system 
which will permit the combination of the efficiency of auto- 
mation with the spirit of the common law. 














Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Branpess: It seems to me that it 
was just yesterday when Henry J. 
Friendly was Editor-in-Chief of the 
Vindex, “the” magazine of the Elmira 
Free Academy and when, after gradu- 
ation from Harvard Law School, he 
was Law Secretary to Mr. Justice 
Brandeis. On April 29, 1960, Henry, 
now a Judge on the United States Court 
of Appeals for the Second Circuit, 
journeyed to Louisville, Kentucky, the 
birthplace of Louis Dembitz Brandeis, 
to talk about the Justice before the 
Mississippi Valley Historical Associa- 
tion just as, | hope, some day, one of 
Henry’s law clerks will make a pil- 
grimage to Elmira, New York, and talk 
before the Chemung Valley Historical 
Society in the Steele Memorial Library 
about him. I did not know it, but ap- 
parently Brandeis is said to have drawn 
his intellectual stimulus from the re- 
markable group of immigrants from 
Bohemia that included “the names of 
Brandeis, Dembitz, Wehle, Flexner and 
Taussig”. These are great names as | 
can personally testify from having 
known Otto Wehle, of St. Petersburg, 
Florida, Mag and Bill Flexner in 
Ithaca, New York, Admiral and John 
Taussig in Washington, D. C., not to 
mention William M. Sale, Jr., of Cor- 
nell University and old Louisville. 

The speech Henry Friendly gave at 
Louisville appears in the May, 1960, 
issue of the University of Pennsyl- 
vania Law Review (Vol. 108, No. 7, 
pages 985-999; $1.25; 3400 Chestnut 
St., Philadelphia 4, Pennsylvania) and 
a delightful thing it is. What intrigues 
me about it is that, unlike so many 
law secretaries to great Justices, Judge 
Friendly does not hesitate to discuss 
Mr. Justice Brandeis objectively. 


For instance, he tells how Brandeis, 
knowing that the Court voted at the 
conference following the argument, 
worked long and hard in preparation 
in an effort to carry the Court on a 
particularly important case. For ex- 
ample, Henry Friendly cites the pre- 
paratory memorandum circulated by 
Mr. Justice Brandeis in Louisville Gas 
and Electric Company v. Coleman, 277 
U. S. 32, “so shortly after argument as 
to have betrayed advance study” (page 
993). 

All I could think in reading of this 
practice of the Justice was at what a 
disadvantage counsel must have been 
not to see these independent memo- 
randa! The one Henry mentions as 
distributed during his clerkship only 
picked up two votes (Holmes and 
Stone), but the thought of Brandeis’ 
independently researching a case you 
are arguing gives me goose pimples. 
Was this cricket? 

There are other delightful tid-bits. 
Such as Brandeis’ grand dissent in 
Pennsylvania Coal v. Mahon, 260 U. S. 
393, his inconsistent decision in Louis- 
ville Joint Stock Land Bank v. Rad- 
ford, 295 U. S. 555, and, to me, his 
awful opinion in Ashwander v. T.V .A., 
297 U.S. 288, that ducked ruling on 
the constitutionality of T.V.A.’s build- 
ing steam plants. 

This is a delightful piece that every- 
one who reads it will love. 1 do hope 
Henry does another one soon. Person- 
ally, | am waiting for him to discuss 
the Brandeis opinion in Erie v. Tomp- 
kins. 


M R. JUSTICE WHITTAKER: My 
first knowledge of Justice Charles E. 
Whittaker’s good sense of humor was 
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when I phoned him to ask for a seat 
to hear the Little Rock appeal. He told 
me he had one, but I did not want it. 
It was his own. Last September, when 
my friend Frederick Sass returned 
from the Federal Bar Association meet- 
ing in Chicago, he told me that the 
hit of the meeting was the humor- 
ous address of Justice Whittaker. Since 
there is not a belly laugh in a carload 
of his judicial opinions, I wondered. 
My wonder ceased, when I found and 
read the Chicago address of the good 
Justice in the December, 1960, Federal 
Bar News (Vol. 7, No. 12, pages 367- 
371; single copy 25 cents; Betty Baker, 
Executive Secretary, 1737 H Street, 
N.W., Washington 6, D. C.). 

It seems that Justice Whittaker was 
once a bar association president who 
knows how hard it is to attract a crowd 
to the Annual Dinner. He, therefore, 
knew that the invitation of President 
Thomas G. Meeker of the Federal Bar 
Association “was in reality seeking a 
curio”, a description a Supreme Court 
Justice fits “as there are fewer of them 
in existence than there are monkeys in 
the Lincoln Park Zoo”. In accepting, 
Justice Whittaker felt “a keener sym- 
pathy than before, toward the old 
chimpanzee . . . longer in captivity 
than any other”, whose name was 
“Hokum”. 
zoo keeper made old Hokum climb a 
ladder and make a noise like a chim- 
panzee. The Justice expressed the hope 
that his appearance before the Federal 
Bar Association meeting would be as 
helpful an advertisement. Like the 
good lawyer he is, however, he did 
“express the further hope that these 


To attract customers, the 


comparisons will not be extended and 
will end where [he] left them”. 

Commenting to the Government law- 
yers there assembled, he said, that in 
litigation with an individual the “Gov- 
ernment needs no breaks” because it 
never lacks money for research and 
investigation. Nevertheless, the Justice 
observed that it has been his experi- 
ence “that most District Attorneys feel 
compelled to claim them”. 

Then, he told two wonderful stories 
about the late Senator James A. Reed, 
of Missouri, that Woodrow Wilson so 
hated that Missouri promptly re-elect- 
ed him. As I recollect, Woodrow as- 
sisted by calling Reed “a marplot”. 
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It seems Reed was trying a personal 
injury suit against then Lawyer Whit- 
taker for a boyhood friend who had 
lost a leg. Closing to the jury, Reed 
said: 


Back in the little town from which 
we came, Louis Jones and I were 
schoolmates, we laughed and played 
together, we hung our clothes on the 
same tree and swam in the same swim- 
ming hole, a finer physical specimen 
I had never seen. But as we look at 
him now, torn to shreds by the neg- 
ligent act of the defendant, can you 
wonder that my heart cries out for him 
in pcin? 


To these remarks, Counselor Whit- 
taker objected as prejudicial in that 
the case was not being tried to ascer- 
tain whether Jones lost his leg. The 
Court overruled it improperly. Where- 
upon, Jim Reed commented: 


Counsel, who heatedly objects to 
what I have to say on behalf of my old 
friend, Louis Jones, must be actuated 
by the same motives as spurred the 
woman of bad repute to object to a 
reference to virtue in her presence be- 
cause it hurt to the core. 


In Kansas City, the Star was a 
valued client of Justice Whittaker’s law 
firm. In a trial, Jim Reed paid his re- 
spects to that good client thus: 


If ever that sewer rag, The Kansas 
City Star, or its vermiform appendage, 
The Times, has anything complimen- 
tary to say about me, I want you to 
write to my dear old mother and tell 
her that her good boy has gone wrong. 


And when asked whether he had 
heard of the death of the then editor 
of that paper, Reed replied: 


Yes, with only a moderate degree of 
sadness. While I have never wished 
anybody’s death, I have read a con- 
siderable number of obituary notices 
with considerable satisfaction. 


Why should we grieve the loss of 
Chauncey Depew, Burke Cochran or 
Mark Twain, so long as we have 
Charles E. Whittaker and Harold 
Medina? 

And in case your bar association 
cannot get Mr. Justice Whittaker or 
Judge Medina, let me suggest it settle 
for the Clerk of the Supreme Court, 
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James Browning. Recently, it was my 
pleasure to hear Mr. Browning address 
a luncheon at American University 
Law School during a symposium on 
legal history conducted on November 5 
by Professor Ralph Newman of that 
institution at which Professor Kenneth 
Redden of Virginia Law School, Judge 
Thurman Arnold and Dr. Wen-Ten- 
Tsao, Cultural Counselor of the Chinese 
Embassy, were the principal speakers. 
Browning was just what the luncheon 
needed. Introduced by Professor Mor- 
ris D. Forkosch of Brooklyn Law 
School, the President of the American 
Society for Legal History, Inc., he kept 
the place in stitches of laughter as he 
told anecdotes about the Justices who 
sat on the Court between 1789 and 


1875. 


Trust RECEIPTS: Professors Ar- 
thur E. Sutherland and Robert Brau- 
cher of Harvard Law School, both of 
whom have been Commissioners of 
Uniform State Laws, but, so far as I 
know, not Texas lawyers, write on 
“Trust Receipts in Texas” in the sum- 
mer, 1960, Southwestern Law Journal 
of Southern Methodist Law School 
(Vol. 14, No, 3, pages 328-342; Dallas 
5, Texas; $1.75 per copy). This is a 
daring thing for these two “Damn 
Yankees” to do. When the Texas law- 
yers come after them, I hope they have 
Texas hats, boots and six-shooters to 
ward them off. The article is very well 
written and, despite the local emphasis 
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on Texas, contains a valuable presen- 
tation not only of the background of 
the Uniform Trust Receipts Act but 
also its interrelation with other secur- 
ity devices. With personal pleasure, | 
noted in footnote 28 citation of the 
1946 study of “Accounts Receivable” 
by the New York State Law Revision 
Commission. I also observe that in 
four states the adoption of the Trust 
Receipts Act was the forerunner to the 
adoption of the Uniform Commercial 
Code. Professors Sutherland and Brau- 
cher hope that “Texas will see the wis- 
dom of their example”. I should hope 
they keep their ammunition dry. 


Croumn CORRESPONDENCE: 
John W. Ockford, Counsel to the New 
Jersey Law Revision Commission, 
wants everyone to know that “Mc- 
Sorley’s Old Ale House” is located at 
15 East 7th Street, New York, New 
York, and not “on the Bowery” as I 
incorrectly stated in the October Jour- 


nal (46 A.B.A.J. 1146). Mr. Ockford 


says: 


The Bowery establishment was Mc- 
Sorley’s wonderful saloon, which, un- 
fortunately, has long since gone the 
way of all flesh. The Ale House is 
where it has always been for more 
than one hundred years and is still 
flourishing, with the original sawdust 
still on the floor. 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar AssociaTION JourNaL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinec & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 





WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof” (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, ‘““The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
7, N. Y. 





FOR SALE 





COMPLETE MODERN ALL STATES AND 
Federal law library for sale, cheap, by sets. J. M. 
Mitchell Co., Phila. 43, Pa. 


TEXAS DIGEST: U.S. CODE ANNOTATED; 

American Law Reports Annotated Ist and 2nd 
with Digest; Words and Phrases; Attorney’s Text- 
book of Medicine; Federal Tax Regulations; West's 
Federal Practice Manual. Box IM-9. 


U.S. SUPREME COURT REPORTS, LAW EDI- 
tion, also Digest. U.S. Supreme Court Reports, 
Official Edition. All sets at bargains. Box I1M-12. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. DIckens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office, JA 7-3333; Res., BR 4-1583. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





SPECIMEN: ZONING, SUBDIVISION, ORDI- 
nances; $4.00. Dunlap, Box 1235, Erie, Penna. 





WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) Tae Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM. 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Natronat Law 
Lisrary APPRAISAL Association, 127 South 
Wacker Drive, Chicago 6, Illinois. 





LAW BOOKS: BOUGHT-SOLD-EXCHANGED 

Complete libraries and single items. N.Y.C. affords 
the largest market for both selling and buying. Our 
facilities are at your service. CLARK BOARD- 
MAN CO. LTD., 22 Park Place, New York 7, N.Y. 








USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 


tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 






VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, 5052 W. LIBRARY AVE., 

Bethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 








ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Detection 
of erasures, alterations, forgery; identification hand- 
writing and typewriting; other document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH, (JOHN K. ESTES, 

Associate) Examiners of Questioned Documents. 
*Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photogravhic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540, 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 





LINTON GODOWN—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, Suite 2210, 100 North LaSalle Street, 
CEntral 6-5186. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 


March, 1961 


LAWYERS WANTED 





WANTED: LAWYERS WHO WILL JOIN THE 

Proposed Section on Constitutional Law. Please 
communicate with Verne W. Vance, Jr., 701 Union 
Trust Building, Washington 5, D. C., Chairman, 
Membership Committee, or with Robert R. Wright, 
The Crossett Company, Crossett, Arkansas, Vice- 
Chairman. 





YOUNG, AMBITIOUS, EXPERIENCED TAX 
attorney wanted by well established Phoenix, 
Arizona, law firm. Write Box IM-2. 
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INVESTIGATIONS 





TUCSON, ARIZ., LUSK DETECTIVE AGENCY 

Civil, Domestic, and Criminal Investigations. 
Serving the Southwest since 1938. P.O, Box 1051, 
53 East Jackson Street, MAin 4-8932. 





MISCELLANEOUS 





4%% SELF-EMPLOYMENT CALCULATOR 
on approval. $1.00 if retained. Emil G. Trott, 
Iowa City, Iowa. 





POSITIONS WANTED 





ATTORNEY—EXTENSIVE EXPERIENCE IN 

tax planning, corporate reorganizations, acquisi- 
tions, Federal, State, local and foreign taxation. 
Accounting degree. Desires to relocate permanently 
with tax department of corporation or law firm. Ex- 
cellent references. Detailed resume available. Write 
Box IM-1. 





ATTORNEY (37) B.S. ACCOUNTING, L.L.B. 

Law, 2% years’ general practice, 74% years’ Office 
of Chief Counsel, Internal Revenue Service, desires 
position with law firm or corporation, Resume on 
request. Box I1M-3. 


GOVERNMENT CONTRACTS. ATTORNEY, 

55, Army colonel, Judge Advocate, retiring 20 
years government practice, 13 years successful ex- 
perience government contracts in United States, Far 
East, Europe, including legal, administration, tax, 
tax litigation. Available April 1, 1961. Seeks corpor- 
ation or law firm connection. Foreign assignment 
acceptable. Formerly directed Army procurement 
legal, tax, and tax litigation offices. Practice U. S. 
Supreme Court; U. S. Court of Appeals for D. C.; 
Court of Claims; Tax Court; Patents-Customs 
Appeals; Interstate Commerce Commission; Su- 
preme Court of N. J.; U. S. District Court for 
N. J. Resume available. Box IM-6. 





CORPORATE FOREIGN TRADE COUNSEL, 

age 38. Twelve years practice includes partner- 
ship reputable Wall Street law firm and over five 
years as member of legal staff major oil corporation. 
Advisor to United States House of Representatives 
and U.S. State Department on important foreign 
trade legislation. Author of articles published by 
leading professional periodicals, Experienced in 
handling high level negotiations both in U.S. and 
abroad. Fully acquainted all legal aspects of inter- 
national finance and commerce. U.S. citizen of 
Anglo-Saxon derivation. $18,000 minimum. Box 
IM-7. 





TRIAL LAWYER, GOVERNMENT RETIREE, 
seeks employment, District Columbia. Box 1M-8. 





ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, anti-trust, trade regulation, ad- 
ministrative law experience. Box IM-10. 





. 

ATTORNEY AND ASSISTANT SECRETARY, 
midwest corporation, 46, heavy experience in 

corporate matters, labor relations. Seeks position as 

counsel and/or secretary of corporation. Resumé on 

request, Box IM-13. 





ATTORNEY, 33, COIF, LAW REVIEW, LL.B., 

B.S. (Business), 9 years’ diversified, intensive 
legal experience, including trial, insurance, oil and 
gas, research, drafting and many general practice 
subjects in law office and legal department of 
prominent corporation. Seeks challenging oppor- 
tunity with firm or corporation. Box IM-4. 





EXPERIENCED LAW TEACHER DESIRES 

teaching position. Age 33, A.B., LL.B., LL.M, 2 
years law teaching, 5 years judicial experience, 2 
years general law practice. Box IM-5. 





JUDICIAL ROBES CUSTOM TAILORED — 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentiry & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 


TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 1009 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





TRAFFIC ACCIDENT ANALYST—RECON- 

struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING SERVICE— 

law office economics, management, systems and 
controls, Consultation services, surveys..and. special 
programs on economics and management for bar 
associations, Daniel J. Cantor & Company, Com- 
mercial Trust Building, Philadelphia 2, Pennsyl- 
vania, 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA. 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





WANT TO BUY 





WE’LL BUY ANY STANDARD LAW SETS 
and law reviews or complete library. J. M. 
Mitchell Co., Phila. 43, Pa. 





WANTED LRRM LABOR REPORTS, FULL 
set of volumes 35-45. Give price for each. Box 
IM-11. 
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